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P-ROCEEDI-NGS
(9:45 a.m)

CHAI RPERSON GRI FFI S: I will now call this April
9th, 2002 public hearing of the Board of Zoning Adjustments of
the District of Colunbia to order. M nanme is Geoff Giffis. |
am Chairperson. Joining me today, of course, is Ms. Renshaw, our
Vice Chair, M. CQurtis Etherly on ny right and representing the
National Capitol Planning Conmssion is M. Levy to ny left and
representing the Zoning Conmission this norning with us is M.
Hannaham

Copies of today's hearing are available for you.
They are at the table that you -- by the door that you entered
into. Please be aware that these proceedings are being recorded.
Theref ore, when you do conme forward to speak to the Board you
will have to speak into the m crophone. VW wll give you
technical instructions on how that works and also try and cut
down on any feedback.

Also let me just take a quick second to note that

we will have a film crew in today for sonmething that frankly
doesn't relate to any of the applications. | wll keep themat a
very mnimum of disturbance. If you case and application is

before us, hopefully you won't even notice that they are here.
Al so, when comng forward to speak to us, of course, we wll ask
your nanme and ask you to give us your address.

Al persons planning to testify either in favor or

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6

in opposition are to fill out two witness cards. Wtness cards
are at the table that you can in through (sic) and they're al so
at the table in front of us. Upon coming forward, have those
filled out. You can give them both to the recorder, who is
sitting to ny far right at the desk.

The order of procedure this norning for specia
exceptions and variances wll be first, the statenent and
witnesses of the applicant, second would be the government
reports, including the Ofice of Planning and any other reports
that are in the case file. Third, would be the report fromthe
Advi sory Nei ghborhood Conmi ssion, fourth would be persons or
parties in support. Fifth, we will have persons or parties in
opposition and sixth, finally, we wll have closing remarks by
the Applicant.

Cross exam nation of the witnesses is permtted by
the Applicant or parties. The ANC within which the party is
located is -- or the property is located is automatically a party
in the case. The record will be closed at the conclusion of each
case except for nmaterials specifically requested by the Board
and, of course, this Board and the staff wll be clear and
specific at the end of the hearing exactly what is expected and
the dates, of course, for subm ssions of that infornmation

After the record is closed, no other information
will be accepted by the Board. The Sunshine Act requires that

the public hearing on each case be held in the open before the
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public. The Board may, consistent with its rules of procedure
and the Sunshine Act, enter into executive session during or
after the public hearing on a case for purposes of review ng the
record or deliberating on the case.

The decision of the Board in these contested cases
nust be based exclusively on the public record. To avoid any
appearance to the contrary, the Board requests that persons
present not engage the Board in conversation. Pl ease turn off
all beepers and cell phones at this tine so that we don't have
any disruptions during these proceedings.

The Board wll now consider any prelimnary
matters. Prelimnary natters are those which relate to whether a
case will or should be heard today such as a request for a
post ponenent, continuance or w thdrawal or whether proper and
adequate notice of a hearing has been given. If you are not
prepared to go forward with case today or if you believe that the
Board shoul d not proceed, now is the tinme to raise such a natter.
I'm first going to ask staff if they have any prelimnary
matters for us today.

MB. BAI LEY: M. Chairman, nenbers of the Board,
good nor ni ng. There is a prelimnary matter. It concerns the
first case, M. Chairman, but perhaps that matter would be better
taken up at the tine the case is called.

CHAI RPERSON GRI FFI S: Cood, | do appreciate that.

Is there prelimnary matters for the second or third case, the
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M/ers or the HQ Acquisitions? GCkay, what | would suggest is that
we actually call this case and then get into the prelimnary
matters. W have -- | think we'll probably have severa
actual ly.

V5. BAI LEY: Application Nunber 16854 of M. and
M. Charles Holliday, pursuant to 11 DCWMR 3103.2 for a variance
from the lot occupancy requirenents under section 403, and a
variance from the mnimum ot width requirenments under section
401 for the construction of a flat in the CAP/R-4 District at
prem ses 315 East Capitol Street, S. E, Square 787, Lot 35. A
those wishing to testify, please stand to take the oath. Pl ease
rai se your right hand.

(Wtnesses sworn.)

MS. BAI LEY: Thank you.

CHAI RPERSON GRI FFI'S: Thank you all very much. And
let me also take Ms. Bailey, who is our staff nenber at the far
right who was just speaking. M. Hart is also with us and M.
Pruitt is with us on the right, and corporation counsel, Marie
Sansone is with us today, oh, and of course, M. Fondersmth wll
be introduced from the Ofice of Planning when the tinme -- oh,
indeed, and M. Nyarku, who is behind me, just to introduce
everybody so everyone knows who the players are up here and M.
Nyarku, who is insuring that we wll continually speak with a
cl ear voice by providing us water.

So that being said, let us get to the first case
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and prelimnary matters in this. Good norning, sir.

MEMBER ETHERLY: M. Chairman?

CHAl RPERSON GRIFFI'S:  Ch, yes, M. Etherly.

MEMBER ETHERLY: Thank you very much, M. Chair.
Just in the interest of disclosure, one of the attorneys who is
affiliated with the applicant in this nmatter, M. Blanchard and |
have a pre-existing relationship due to our tinme at the District
of Colunbia Council. | wanted to bring it to the attention of ny
col | eagues and of course, the applicants and all parties that nay
have an interest in this case so you're aware that we have not,
at any time in the past or present, discussed the particulars of
this case, nor would we going forward, but once again, | just
wanted to bring that to the attention of ny colleagues and the
parties that have an interest in that case.

CHAI RPERSON GRI FFI' S: Thank you.

MEMBER ETHERLY: Thank you, M. Chair.

CHAI RPERSON GRIFFI'S:  And do you think you can be
inpartial in hearing this case?

MEMBER ETHERLY: Absolutely, M. Chairman.

CHAI RPERSON  GRI FFI S: Ckay, Board nenbers, any
comment s?

VI CE CHAlI RPERSON RENSHAW  No pr obl em

CHAl RPERSON (RIFFI'S: Wy don't --

MR DePUY: M. Chair.

CHAI RPERSON GRIFFI'S:  Yes, why don't you introduce
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yourself and then we'll get comments on M. Etherly's coments
qui ckly.

MR DePUY: Jacques DePuy, attorney for that
applicant.

CHAI RPERSON GRI FFI S: Ckay, did you want to just
comrent on M. Etherly's disclosure?

MR DePUY: No, no commrent on that.

CHAI RPERSON  (RI FFI S: So you don't have any
opposition to himcontinuing the case?

MR DePUY: No.

CHAI RPERSON GRI FFI' S:  Thank you. Wy don't we have
the other players introduced at this point, so that we can at
| east have them coment on M. Etherly continuing in this case?

MR G LBERT: Good norning, M. Chair, ny nane is
Cal Glbert. | represent ANGC 6B. I have no opposition to M.
Et herly's discl osure.

CHAl RPERSON GRI FFI'S:  Ckay.

MR NETTLER My name is Richard Nettler, |
represent a nunber of individuals who own property or |ive next
to the property. W're seeking to appear as a party and we have
no objection to M. Etherly sitting in on this case

CHAl RPERSON GRI FFI'S:  kay, thank you, M. Nettler.

Ckay. M. DePuy.
MR DePUY: Thank you, M. Chair, menbers of the

Board, first 1'd like to indicate that the applicant has
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withdrawn one of the variances that was originally sought, that
is a variance fromthe | ot occupancy requirenents.

CHAI RPERSON  GRI FFI S: Ckay, and that's an
interesting point but before you go further --

MR DePUY: Yes.

CHAl RPERSON GRI FFI S -- let nme take the notion
from the ANC because that is actually for a continuance of this,
if I"'mnot mstaken by a letter handed to us this norning.

MR d LBERT: M. Chair, I'd like to nodify our
request if | may, based on information that | did not have when
we nade that request. If it is possible, we'd ask that the Board
keep the record open pending the ANC s review of the revised
pl ans. Qur neeting is tonight and that review could be
acconpl i shed and f orwar ded.

CHAIRMAN GRIFFI'S:  Ckay, so what you're indicating
is that you're ready to proceed with this but you're asking the
Board to keep the record open to receive your report that cones
fromtonight's neeting.

MR G LBERT: Yes, sir.

CHAIRMAN GRIFFI'S:  Wat kind of time do you usually
have turning a report around?

MR QG LBERT: In this instance | feel confident we
could have it to you no later than Tuesday of next week.

CHAl RMAN GRI FFI S: Ckay. I think that's the wise

thing to do unless Board nmenbers feel differently or not. \Very
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wel I, thank you very much.

MR G LBERT: Thank you.

CHAI RMAN GRI FFI'S: Ckay.

MR DePUY: And M. Chair, just to continue, the
applicant has withdrawmn the second application for a variance,
nanely from |l ot occupancy, which |eaves this application seeking
only a variance fromlot w dth.

Secondly, it's not clear fromvarious letters from
persons who have requested party status that they understand that
the applicant has nodified its plans and | sinply wanted to take
30 seconds to point out that the plans submtted with the pre-
heari ng statenment show that the building has been reduced from 77
feet to 56 feet, that the height has been reduced from 37 to 33.
Lot occupancy has now been reduced from 76.7 to 60 percent and |
want ed any person who was seeking party status to understand that
those plans have been filed as a part of our pre-hearing
subm ssion or will be filed today so that they can consider that
with respect to any request for party status.

CHAI RMAN (Rl FFI S: Now, this zoning summary that
we're looking at in terns of the Board that's in front of us
which will put an exhibit nunber on at some point, that is
different than is submtted.

MR DePUY: It's different on one respect, that is
we've withdraw the | ot occupancy variance. That's correct.

CHAl RMAN CRI FFI S: Right, | like to be redundant.
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But for people that are here for this application, | think it
m ght be inportant also unless you can grab nunbers, which |
can't, | need visuals, if you want to conme around and take a | ook
at it, that's fine, or we can even nove this a little bit so that
the rest of the audience can see it.

M. -- I'"'mnot sure, but do you have copi es of that
for subm ssion today?

MR DePUY: Ve do. M. Chair and nenbers of the
Board, in the interest of tine, the applicant would stipulate to
the acceptance of M. and Ms. Jones, who own the property to the
east at 313 East Capitol Street as parties. W would stipulate -
- it's 317, I'msorry. W would stipulate to the request by M.
Nettler on behalf of M Warlick as a tenant of 313, property to
the west as a party and we would object to any other request for
party status in case those persons would continue to request
party status and reserve the opportunity to specifically address
any such request.

CHAI RMAN (R FFI'S:  Ckay, why don't -- first of all,
let me just make clarification that M. and Ms. Jones are here
and that they are interested in still pursuing party status.
Ckay. And M. Nettler, you're representing M. Warli ck.

MR NETTLER  And the Jones.

CHAIRVAN GRIFFI'S:  Ch, i ndeed.

VI CE CHAl RPERSON RENSHAW M. Chairman, if | may

break in for just a nonment, this revised zoning sumary that's
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been handed to us --

CHAIRMAN GRIFFI'S: Full size, | mght add

VI CE CHAl RPERSON RENSHAW -- full size is going to
be Exhibit Nunber 46.

CHAI RPERSON GRI FFI'S:  Thank you. Ckay, well, let's
act on that Board, quickly, we all have the subm ssions.

MR NETTLER If | mght, just for the record --

CHAIRMAN GRIFFI'S: Sure.

MR NETTLER -- although | don't represent the
party, M. COenshaw had al so sought party status and that wasn't
referenced in the statenment regarding the applicant's review I
under stand she's here as wel |.

CHAI RVAN GRI FFI S: No, | understand that and what
I'mgoing to do is take the first -- and what I'mlooking at is a
joined party, which will be represented by you. So we have our
first request for party status which M. DePuy has taken no
objection to, so that's obviously the easier one to get to

And then | wll go to the others. So do not be
concerned, but | wanted to nake sure that the Board had all of
the information in front of them regarding Jones and Warli ck.
Any questions? Any concerns? Any objections? Any good jokes?
Al right, well, we'll dispense with the jokes and nove on. I
would say then unless the Board would like to object, | would
take it as a consensus to the Board that we proceed and grant

party status to Warlick and Joneses as a single party represented
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by M. Nettler.

VI CE CHAlI RPERSON RENSHAW  Uh- huh.

CHAIRMAN GRIFFIS:  Correct? Very good. Ckay, |let
us go to M. and Ms. Oenshaw, which is Exhibit Nunber 40. I
have indication that their request was not tinely filed. It was
stanmped in on March 27th. Actually, |'m going to have the
Crenshaws come up to the table, if you don't mnd, or whoever is
going to speak for them

Also let nme just say, just for clarification and
everyone here is probably well aware of it, but the fact that one
is not granted party status does not preclude them from being
part of any of the case and they are nore than welcone, and
everyone is nore than wel cone to testify as individuals.

The issue for party status and | think the big
differentiation between being a person and being a party, is the
opportunity to cross exanmine within the case. oviously, parties
do that, persons do not but again, to reiterate, there would be
not hi ng stopping you from giving testinony. So | am assuning,
Ms. Crenshaw is in front of me, so |I would have you introduce
your sel f.

M5. CRENSHAW My nane is Margaret Oenshaw and |
am here on behal f of ny husband, Al bert. And we have lived three
doors down from the property for 30 years. W would like party
status because we think the entire block is inpacted by this

proposal, not sinply the neighbors because of the site lines and
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because of the historic nature of our bl ock.

And as for the tineliness of ny application, ny
letter is dated March 18th, which should have been in plenty of
time. I"'m an enployee of the US. Postal Service and | will
report to ny enployer that it took 10 days to get across town. |
don't -- | gather it is the postage stanmp, you know, the day you
receive it that is the deciding factor, but I will conplain to ny
enpl oyer.

CHAIRMAN GRIFFI'S:  Good, all right, no Postal jokes
t oday. Ckay, well, frankly, we do have your letter and | think
this Board can be, at tinmes flexible in ternms of the subm ssion
date and waiving that requirenent. However, | have substantive
concerns in terns of granting party status. As you have just
indicated, in fact, the entire block is effected and if |I'm sure
you were given, and if not, | can give you a copy of this right
now, but the excerpt of the zoning and the test it goes through
for party status.

And what we obviously, look for is how you are nore
i mpacted than the general public and what |I'm hearing you say and
actually in your letter there are two points to it. You said now
that the entire block is effected. You also indicate in your
letter and I'Il read it, that the ANC voting unaninmously to
oppose reflects your concerns and it says “"reflects our
concerns", but you wote the letter, about the danmage proposed to

the structure.
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So what |I'm seeing two-fold is, one, we have a
party status that wll represent your concerns and the ANC is
representing your concerns, so |'m not sure what is unique in
terms of granting party status to you.

M5. CRENSHAW | would say what's unique is that as
a long term resident of the block and this is a very
controversial block, because as | pointed our in ny letter, we
truly are the boundary between to overpowering buildings and
edifices of the Federal Governnent and the Folger Shakespeare
(phonetic) Library. W nark the boundary to the residential
nei ghbor hood and we have come before the BZA in the past 30 years
on other attenpts to change the residential character of that
bl ock and we have continual problens, everything fromtour busses
to using the properties for businesses and commercial purposes
and | don't think --

CHAl RMAN CGRI FFI S; Ckay, | don't question any of
that and | don't question --

M5. CRENSHAW -- people are aware of that.

CHAIRMAN (RIFFI'S: | don't question your conmm tnent
either and as | said, we can hear your testinony, that's not the
probl em

M5. CRENSHAW | understand that.

CHAI RPERSON GRI FFI'S:  But ny concern is, how -- the
parties in granting party status should have sonething that wll

not be redundant in terns of the other party status that are
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gr ant ed. So are you saying that the ANC, in fact, wll not
refl ect your concerns or the other parties will not reflect those
concerns, and if not, howis it that you are uniquely inpacted as
opposed to those?

M5. CRENSHAW | think the unique inpact for those
of us who are seeking party status which includes M. Burr, who
is directly behind the property, is our historic position on the
bl ock and the fact that the ANC people who rotate in and out and
have nany cases to hear woul d not have the kind of interest --

CHAIRMAN GRIFFI'S:  But you have two nei ghbors that
al ready have been granted party status, Jones and Warlick.

M5. CRENSHAW Right, but they wll speak, mnuch
nore, | think to their personal inpact, in the light, the other
uses. W would speak to the additional congestion in the alley,

to the fact that the lot occupancy in the block has been

mai ntained over all of these years because it's already
sufficiently congested and we would probably oppose any -- and
ask for party status -- anything on the bl ock.

CHAI RMAN GRI FFI S: Before we go into testinony,
what | take fromthat is that the Joneses and the Warlicks would
not then be effected by congestion in the alley.

M5. CRENSHAW Ch, of course, they woul d.

CHAl RVAN GRI FFI'S: Ckay.

V5. CRENSHAW | see what you're saying, but we

just feel that this is such an inportant case that all of us
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should have a right to nmmke our points and to question the
witness, if possible.

CHAI RVBN GRI FFI S: | ndeed. Is it Constant Burr or

Const ant --

MR BURR She is not here but I'm TimBurr.

CHAl RMAN CGRI FFI S: Ckay, you're going to have to
speak into the mcrophone. No, you're not going anywhere M.
Cr enshaw. I want to get everybody up here because -- is there

anyone else that's requesting party status at this tine? Ckay.
Ckay, M. Burr, Tinothy Burr.
MR BURR Tinmothy Burr, right.

CHAI RMVAN GRI FFI S And you are a signator on the

letter. Also yours is noted as not tinely filed, although your
letterhead is dated the 21st, Exhibit Nunber 39. You' ve
indicated that the construction will have direct effect on the

view and access to your parking and on the quality of the
historic block and that's why you're requesting party status; is
that correct?

MR BURR That's correct.

CHAIRMAN GRIFFI'S:  Can you briefly speak to how you
are uniquely inpacted as opposed to one, the general public, but
also to the other parties that have been granted today?

MR BURR W are immediately behind this lot and
therefore, we -- any activity that is going on right there as it

will be for M. Warlick and the Joneses will directly inpact us
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because we are immediately across the alley from this property.
W al so have -- our access into the alley is directly behind this
ot and we have sufficient problem with cars just parking
illegally back there to say nothing of construction equi pment and
so on.

And if we are in our parking space, which we have
one space and we rent out one space --

CHAI RMAN (Rl FFI S: Ckay, | don't want to get into
the specifics of testinony at this point.

MR BURR It's just sinply that there will be an
i mpact on access to that space.

CHAIRMAN GRIFFIS: Right, is the ANC aware of your
concerns and do you think the ANC can represent your concerns?

MR BURR  This was not sonething we brought up at
the ANC nmeeting. W brought up other factors.

CHAIRMAN GRIFFIS: Is it conceivable that you coul d
talk to the ANC nenber that will be a party in this case to bring
up those issues?

MR BURR W can. W also have a historic view of
the block, because we have fought for that block for sone 30
years in fighting Folger when they owned the block and were
trying to turn it into a canpus. W also have nenories of the
bui I di ng that was there.

CHAI RMAN GRI FFI S: R ght, okay. So we have a

historic view that you think or it's your opinion that the
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Joneses and M. VWarlick, as represented by M. Nettler would not
represent. That's a yes or no.

MR BURR That's a no.

CHAI RMAN (R FFI S: Ckay. Right, they would not
represent.

MR BURR They woul d not represent.

CHAI RMAN GRI FFI S: | got your nmeaning. Ckay, and
were you clear on what M. DePuy said this norning about the
changes in this application?

MR BURR  Yes.

CHAI RMAN Rl FFI S: And you're still wanting to
request party status?

MR BURR  Yes.

CHAl RVAN CRI FFI'S:  Ms. Crenshaw?

M5. CRENSHAW  Yes.

CHAI RMMN GRI FFI S: M. Levy, would you like to
speak to this?

MEMBER LEVY: | would, M. Chair. It seens to ne
that being directly behind the lot in question that the Burrs are
nore likely candidates for party status than the Crenshaws.

CHAl RMAN CGRI FFI S: Based on the adjacency to the
property?

MEMBER LEVY: Exactly, and it seens to ne that
there's some overlap in issues that perhaps the Burrs would

represent the issues that the Crenshaws are concerned about as
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well as their own particul ar issues.

CHAI RVAN GRI FFI S: I think that does nake sone
sense and let ne put it to both of you whether you would want to
join in party status request.

MB. CRENSHAW Yes, that would be fine.

CHAIRMAN GRIFFI'S:  kay, now just to be absolutely
clear, that would nean one of you would be speaking and probably
t he sane person.

MB. CRENSHAW | wll defer to M. Burr. He has
about six nmore years in the block than we do.

CHAI RMAN GRI FFI S: Ckay, Board menbers, any ot her

coments? Ckay, | take it as a consensus then that we wll --
actually, let ne give M. DePuy, | know you had spoken to the
fact that you would not support -- did you want to speak

specifically to this joint party request?

MR DePUY: For the record, we'll object toit, M.
Chair. W don't think that the party request has proved the
unique status that's required by the rules. W think that in the
case of the Burrs their property is approxinmately 150 feet away,
the house, that is, is 150 feet away from the new structure
proposed by M. and Ms. Holliday, which is equivalent, of
course, to being seven | ots away.

CHAIRMAN GRIFFIS: This is not directly behind the
applicant's property then?

MR DePUY: |It's across a 30-foot alley.
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CHAIRVAN GRIFFI'S: Correct.

MR DePUY: And because this is a very deep |ot,
nmean, these lots are very deep, there is a very large separation
which we calculate is 150 feet between the back --

CHAIRVAN GRI FFI'S:  The structure.

MR DePUY: -- between the proposed Holliday house
and the back of the Burr structure.

CHAIRMAN GRIFFIS: | see, but for clarity sake you
said the lot is essentially directly behind the applicant's |ot.

MR DePUY: That's right.

CHAI RMAN GRI FFI S: Ckay. And of course, the
applicant did speak to the unique perspective that they are
putting forward in terms of the historic and the history of the
bl ock, I might say also. GCkay, so we do have that objection

Does any other parties that have been granted want
to speak to this party request? You can shake your head, now,
put it on the record.

MR NETTLER Only to say we have no objection to
them bei ng parties.

CHAIRMAN GRIFFIS:  No objection. Ckay, thank you

Al right, Board nenbers, other -- okay, | think we have a
consensus that we wll grant the joint party status of the
Orenshaws and Burrs.

Let ne lay out first of all while everyone is

paying attention to me, because it may |apse after awhile, but |
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will be very vigilant in this case in terns of not having
redundant testinony or cross exam hation. I think we can get

through this and frankly, the nost inmportant thing for this Board

is to get down to the facts and what we wll have to deliberate
on.

So I will perhaps -- well, | wll be direct with
everybody as they're going up and we will cut testinony or any

direction that we're going to that doesn't relate directly to
this zoning application. Al of us on this board have great
interest in many different aspects of the city, all very specific
and uni que. However, not all of them pertain to the zoning nor
do they pertain to this specific case.

So that being said, | wll ask you folks to sit
back and | think we can start this case unless |I'm nissing other
prelimnary matters. Ckay, oh, the other thing I would ask the
parties to be vigilant about is if | nove on without having you
had the opportunity for cross examnation or objections or
questions, please you can interrupt ne by raising a hand or
coming to the table and -- excellent point M. Renshaw has
brought to ny attention.

W do have a letter in from the Capitol HII
Restorati on Society. Is a representative from that organization
here today? GCkay. Then, | will turn it over to the applicant to
begin their case.

MEMBER ETHERLY: M. Chairman, if | nmay, just to
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clarify one final issue on the party status request --

CHAI RVAN GRI FFI'S:  Yeah.

MEMBER ETHERLY: -- on the understanding that M.
Nettler will be representing -- | just want to be cl ear because |
thought we had party requests from two sets of individuals with
the surnane Jones. M. Nettler is representing M. and Ms.
James R Jones, correct?

MR NETTLER That's correct.

MEMBER ETHERLY: Ckay. M. Nettler has expressed
that it is correct. Did we have a separate request or is that
the sane as Janes and divia Jones?

M5. JONES: Sane.

MEMBER ETHERLY: Sane, okay, thank you. | just
wanted to clarify that.

CHAI RMAN GRI FFI S: Indeed, and | appreciate that
because we do have two letters, Exhibit 36 and 37 from the
Joneses.

MEMBER ETHERLY: Ckay, thank you, M. Chair.

MR DePUY: M. Chair, menbers of the Board, good
norning. Qur witnesses this norning are M. Charles Holliday and
Klaus Klatt, architect. Appearing with ne as co-counsel is Lyle
Bl anchard of G eenstein, DelLornme & Luchs. This application is
revi sed because of a sole variance fromthe |ot occupancy -- from
the lot width requirenents. The |ot occupancy variance has been

withdrawn. This application has been supported in witing by the
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Architect of the Capitol, by the Ofice of Planning.

There are four letters fromindividuals in support.
It's been supported in witing by a letter from the Shakespeare
Theater. The conceptual plans have been approved by the H storic
Preservati on Revi ew Board.

And at this point, 1'd like to call our first
witness, M. K aus Kl att.

CHAI RPERSON GRI FFI'S: Touch the button on your m ke
and the light will conme on. There it is.

MR KLATT: Good norning, M. Chair, honorable

menbers. M nane is Klaus Klatt. | reside at 3533 Yuma Street,
NW Washington, DC. | am a registered architect in the District
of Colunbia. | was chosen as an architect by M. Holliday after

a previous architect and a very famous one had presented to you,
to the Board, wth Case 15476, a submission for various
devi ati ons fromthe zoning code and was approved.

CHAl RMAN GRI FFI S: Havi ng not had the pleasure to
sit on that case, who was the fanous architect?

MR KLATT: M. Weinstein.

CHAl RVAN GRI FFI'S:  Fabul ous, fabul ous.

MR KLATT: She is not here, unfortunately.
However, | will have to say a few words which m ght have hurt her
presentation at the tine but | wll conme to that in a mnute.

When | was hired by M. Holliday, M. Holliday had purchased this

pi ece of property which is -- was rezoned or how should | say, it
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was -- it received a record |lot designation of lot 35 instead of
an 800 number at the tine.

M. Holliday asked me to provide a house that woul d
be in line with the previous architect's design, in other words,
the design that was presented to you representing various
requests for exceptions and variations from the Zoning Code
initially. However, it turned out that the ANC and the nei ghbors
woul d not go along with it.

Before | start with the actual design that | would
like to present to you, | would like to show you sone pictures, a
row of pictures, the actual city scape within the 300 bl ock of
East Capitol Street. | hope that you will be able to see the
length of the 300 block. On the north side of 300 Capitol
Street, which has a silhouette of various higher building, mainly
three-story buildings, and sone, of course, are four-story. It
appears to ne that some of them are even apartment buil dings.
This is directly opposite the property.

CHAI RPERSON GRI FFI S: Let me just interrupt you
briefly, and just to lay it out for you, we have a huge schedul e
thi s norning. So as you're not going for a height variance,
context is very inportant but 1'mgoing to ask you to just get us
into it fairly quickly.

MR KLATT: The -- | just want to point out the
various adjacent properties on the southside and nay | point to

the property in question here is adjoining an alley which is 25
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feet wide. The alley adjoins a 16-foot wide lot, 16 feet are the
ones in question here.

CHAIRVAN GRIFFIS: And let me just -- I'msorry, |
have the propensity for interrupting but --

MR KLATT: Please, please.

CHAIRMAN GRIFFI'S:  But the photographs are reading
-- that's not the entire block and just for board nenbers'
clarification, the first two, we had the site and then we had the
site again, correct?

MR KLATT: Yes, yes, sir.

CHAIRMAN (R FFI'S: | see, actually it's --

MR KLATT: It starts with 301 and ends with 339.

CHAI RPERSON GRIFFIS: | see, | see, and of course,
we' Il need these photographs in the record.

MR KLATT: Pl ease, yes.

CHAI RPERSON GRI FFI'S:  Ckay.

MR KLATT: The last row of pictures represents
first of all, the property itself being enpty surrounded by
presently a chain link fence. To the left of the property is 313
East Capitol Street, a three-story building and it's carriage
house to the left of that and at 311 a rather bulky structure
whi ch overl ooks the other portion of the carriage house, to its
left is a garage that belongs to the recently built of 311 -- no
317 East Capitol Street with the alley to its left.

Again, a quick picture of the carriage house at
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313, in other words where we would like to build adjacent a
single story garage and that is the front view, in other words,
| ooking south and this is the south view, |ooking north with the
carriage house having no w ndow.

May | now refer to Sheet Nunber A-3 and not very
consequential in this case, which shows the silhouette of the
exi sting adjoining property of 313 East Capitol Street, show ng
in yellow what will be still exposed, showing in a red outline
what | am proposing now for M. Holliday's new residence. In a
section through it with a nuch smaller projection, the projection
for 313 is shown in yellow and on top, that will stick out.

I will, however, nention again is here shown in a
picture showing 313, this being the silhouette of it and the
various heights indicated is still surrounded or actually
over shadowed by 311, which continues further in the back, which I
just didn't show because it is too far away. Here is a front
view of our proposed 315 East Capitol Street and the existing 313
and the roof line being |ower as | suggested only for a gable.

Quickly, I would like to continue with the proposed
revised elevation from -- seen fromthe alley, again, 313 being
the silhouette and the new or revised el evation which before was
76 feet, in other words, 29 feet longer as M. Winstein had
suggested. A picture, however, that | had given to M. Holliday
at one tine, showing the actually facade, the exposed facade of

313 --
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CHAI RPERSON GRIFFI'S:  Yeah, | think we have the in
the record.

MR KLATT: Yes, it would be nost inportant. I
can't show it to you at the nmonent from here, brought to ny
attention a rather severe problem which exists with 313. Nunber
1, it indicates that there are stars nade out of cast stone
visible from that side view which indicate that the party wall,
which it actually is, is severely conprom sed and should have a
bui | ding adjacent to hold it up again.

These stars represent through braces through the
entire building and have been put at a certain tine into this
buil ding reaching right through the side on several levels and
several horizontal locations indicating that if we did not put a
bui I di ng adjacent again, as M. Holliday would like to do, and
use this party wall as part of his wall, of course, the side wall
of 313 will be conprom sed.

CHAI RPERSON GRIFFI'S:  So your testinony is the fact
that those stars are not original?

MR KLATT: Ch, no, they would not necessarily have
to be. If the tinming of the construction would allow nme to
assess that the original building having been at 315 was a two-
story structure, was there first and the 313 building was built
second or after that, when however, 315 was razed for whatever
reason, these stars becanme necessary.

CHAIl RPERSON (RIFFI'S: | see.
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MR KLATT: Another very serious nmatter is, of
course, if | have a conpronised party wall in the first place and
ny illustrious predecessor insisted on underpinning this wall, |
could not go along with that because her structure would have
been -- woul d have necessitated about two feet of being dug bel ow
this party wall, which already is structurally not too sound.
This | just bring up on a side view What |I'mplanning to do is
in the basenment, cellar, ground floor area to have a rental unit,
which partially would be above grade in the zoning sense of 50
percent .

The front of the property being totally bel ow grade
or let's say nore than 50 percent woul d house the exercise roons
and utilities for the Hollidays. The rental wunit, this is
drawing -- one shows in the rear a one bedroom flat and in the
front exercise and storage areas and first floor reached, of
course through a staircase from East Capitol Street with the
living room dining room kitchen, a rather volum nous backyard
surrounded, however, by a six-foot high brick wall, and a 21-foot
deep garage with access fromthe alley and the rear.

CHAI RPERSON GRIFFIS:  Wat's the interior width of
t he house?

MR KLATT: 14 feet.

CHAl RPERSON GRI FFI'S: Ckay.

MR KLATT: The second floor would house, again,

the sane footprint as the first floor and the basenment in a
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length of 56 feet, both naster bedroom and the so-called boy's
roomw th two baths and, of course, the staircase.

The garage roof is shown here being adjacent to the
carriage house and opposite on the south side off another L where
and still are existing garages as well. The third floor would
house a guest bedroomand a library and a nedia room and one nore
bath. | would like to end ny presentation if M. DePuy allows e
and woul d be open for questions.

CHAI RPERSON  GRI FFI S: One quick question, the
overall length as proposed now just to reiterate is?

MR KLATT: Fifty-six feet.

CHAI RPERSON GRIFFIS: Fifty-six feet, which is what
we're showing in our -- and that is not, of course, including the
bay front.

MR KLATT: Correct.

CHAI RPERSON GRI FFI S: Ckay. Did you have any
guestions for the witness?

MR DePUY: No.

CHAI RPERSON GRI FFI S: Ckay. Board nenbers,
guestions? I do have a question, actually, has the height
changed in what we had or in any of the witten subm ssions of
the building? There was obviously sone questions to it, and ny
second piece is, and | don't know whether you have all the
information that we do, although it certainly is accessible, but

| have this and I'm going to hold it up and it's actually from
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one of the parties' submissions, from M. Nettler, but it is a
phot ograph that has an ani mati on of the proposed buil di ng.

And in ny view, this doesn't reflect what we're
bei ng shown on the architecturals.

MR KLATT: | have seen this picture and vehenently
object to it, because it does not represent what |'ve been
proposi ng here.

CHAI RPERSON GRI FFI' S:  Ckay, how does it differ?

MR KLATT: It is nuch taller.

CHAI RPERSON GRI FFI'S:  Ckay, and | think that can be

seen by the -- actually, the outline that you gave us. So if I'm
correct, the actual building proposed is lining up, there's
essentially a corness line before you have the -- maybe I'm

having trouble seeing it, but even |looking at the elevation, hold
up A-3 again, it appears to me that that top roof line -- can you
see this? |I'mgoing to hold it for you.

And I'm just trying to figure out, just to get
clarification, but it seem to nme that this line here is this
line;, is that correct?

MR KLATT: Correct.

CHAIRVAN CRIFFIS:  And |I'mseeing this line up with
this detail here which begins the kind of tower elenent and the
corness. That's substantially lower in this section.

MR KLATT: I would assune that this is drawn

somewhat too high, this height here yeah, yeah.
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CHAI RPERSON GRIFFI'S:  The heights off the existing

structure, this dinmension, this dinension of the chimey as well

were taken by a civil engineer and | just copied them here.
CHAI RPERSON GRI FFI S: It's those civil engineers
that cause all the problens. Wll, why don't -- for

clarification then, why don't you just speak to which is shown
nore correctly as what you're proposing? | nmean, is our front
el evation that we should be looking at or is it the section?

MR KLATT: It's the front el evation, yes.

CHAI RPERSON CGRI FFI S: Ckay, and so if I'm -- and
how woul d you call your roof? Wuld you call that a pent roof as
it pitches back? Perhaps not. Well, the direct question is, how
does that align with the roof behind the tower of the adjacent
bui I di ng?

MR KLATT: The roof pitch for the mgjority of the
roof rather than the gable portion in front would be somewhat
flatter --

CHAl RPERSON GRI FFI S: Yeah, | don't care about
that. |1'mactually talking about the gable then, if you want to
-- your gable roof as it relates to the adjacent property.

MR KLATT: The gable roof would be a duplication
of this part of the adjacent roof, minus the front gable that
actually is on top of the projection.

CHAl RPERSON GRIFFI'S: | see.

MR KLATT: Am| answering the question?
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CHAI RPERSON GRIFFI'S:  Yeah. |1'mnot su
it would reflect that.

MR KLATT: Reflect it, yes.

CHAI RPERSON GRIFFI'S: It woul d have the

MR KLATT: The sane pitch.

CHAI RPERSON GRI FFI 'S Ckay.

MR KLATT: Yes.

35

re, you say

sane pitch?

CHAl RPERSON (Rl FFI S: And if I'"'m not m staken the

information said it was going to be sone sort of slate |ight

material as the shingle.

MR KLATT: Yes, correct.

CHAI RPERSON GRI FFI S: Ckay. Board nenbers, other

qguestions?

VI CE CHAl RPERSON RENSHAW M. Chai rman?

CHAI RPERSON GRI FFI' S: Yeah.

VI CE CHAI RPERSON RENSHAW A question for M.
Klatt; 1'm holding up a picture from Exhibit Nunber 37 that was

submitted by M. Nettler and it is a picture of
property right there and 1'd like to know the 56 f

proposed honme will cover these wi ndows?

the Jones'

eet of the

MR KLATT: If you'll allow me, on sheet A-4 | am

showing a break line -- pardon ne, if I'mnot directl
you or what I'mcomng to it -- a break |line at about
say two-thirds away south of East Capitol Street which

of the party wall of the adjacent property. Wat |
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in a different color represents the end of the party wall at
which time a -- well, | would say open court starts for 313. Am
| answering the question now?

In other words, the portion that | show here in
yellow is not all in one plane. The vertical line shown on A4
and on other drawi ngs represents the exact extent or let's say
assuned to the civil engineer's details that | received, off the
party wall whereas, then there is a more or less |I think four-
foot recess that represents the next door nei ghbor's open court.

This court extends to a line about eight feet
further than the 56-feet depth of the actual structure that |
proposed for M. Holliday. It extends another eight feet.

VI CE CHAl RPERSON RENSHAW  Ckay, thank you.

CHAI RPERSON GRI FFI S: Any other questions? Just
for clarification, it was in the application but this -- the rear
yard is actually defined by a brick wall that runs on the
property line, correct?

MR KLATT: That's correct.

CHAI RPERSON (R FFI S: Ckay, and then what we're
seeing in this elevation, the basenent |evel w ndows actually are
opening up onto the alley.

MR KLATT: They do, yes, sir.

CHAl RPERSON (RI FFI S: Ckay, anything el se,
clarifications? (kay, let us have -- and this is what | would
like to establish as we proceed as what we wll have as
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witnesses, we will have Board questions of w tnesses and then we
wi Il have cross exanination of the witness and then redirect.

So if the parties can come up and be close to the
table, what 1'"'mgoing to have to do and I'msorry, we're going to
have to shift track because we don't have all these tables, but
if you wouldn't mnd just giving all the parties, you can stay,
at the table, let's just give thema few chairs.

And if | can establish this, the parties, if you do
not have cross exanination, then you do not need to cone up and |
will actually take that as a fact that you don't have cross
examnation if you're not at the table. And if you conme up wth
sonething, well, then you'll have to dash to the table.

Actually, M. K att, you're going to need to be at
the tabl e, because unfortunately but the reality is you are being
cross examined. Good, M. Nettler?

MR NETTLER  Thank you. Richard Nettler on behalf
of Jones and Warlick. Let nme ask you a few questions, M. Kl att.
First of all, off of what M. Renshaw had asked you just a
second; if you -- going back to the elevations on -- that you
have on your plans that's nmarked as A4, is -- your answer that
56 feet goes back to these second wi ndows on the top floor of the
building from the rear. Could you just mark exactly where 56
goes to?

MR KLATT: The 56 feet represent the entire depth

of the structure fromEast Capitol Street back towards the south.
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MR KLATT: Ch, | know, I'mgetting to it. The 56

feet are to this point, however.
MR NETTLER To that point.

MR KLATT: Yes, sir.

MR NETTLER So it covers both the windows that's

in the court that you nentioned and the w ndows that are in the

front of the building that are on the property line.

MR DePUY: bjection, M. Chair. The witness did

not testify the w ndows were covered. He indicated there was an

open court.

MR NETTLER I"lI'l rephrase it. So

the structure

goes -- fromthe front goes against the wi ndows that are on the

property line all the way back to the windows that are in the

court that you described before.
MR KLATT: | cannot answer that.
MR NETTLER  Cannot. Ckay.

CHAI RPERSON  GRI FFI S: W're going

to run into

definitely technical problens because M. Kl att just indicated

that he cannot answer that question. However, you'

re not on the

record saying that, so I've put it on there for you. So |I'm not

sure how long this wire in on the nmiddle mke, but that nay be

the one that if you need to speak, you can pick up or talk to.

Yeah, let's do that. That's perfect.

There is a pointer here also if people need to use
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it, someone sitting at the table.

VI CE CHAl RPERSON RENSHAW M. Chairman, |'d just
like to ask M. Nettler to identify the wi ndows on the property
l'ine.

CHAl RPERSON &Rl FFI S: Actual |y, in Cross
exam nation | don't think that would --

VI CE CHAl RPERSON RENSHAW O whonever .

CHAI RPERSON (RI FFI S: Vell, okay, we're going to
nove one, thank you.

MR NETTLER Do you know how |ong the |ot which
your client hopes to build this structure has been vacant?

MR KLATT: | have no idea, but the case that |
nmenti oned before, the BZA case was a 1999 decision and | would
assune that the | ot has been vacant considerably prior to that.

MR NETTLER You're sure that was a 1999 deci si on?

MR KLATT: Wll, if you'll allow ne, | can go
through the records. | was not privy to --

MR NETTLER If | told you it was 1991, would that

MR KLATT: | certainly don't want to object to
t hat .

MR NETTLER But you don't know how |ong that
site's been vacant then.

MR KLATT: No, sir.

MR NETTLER  Okay, and you said that the stars on
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the edge of the building -- let me show you a picture which |']l
mark as -- do you want to nmark this as Joiners Exhibit 1? It's a
part of the pre-hearing submission that was nade by --

CHAI RPERSON  GRI FFI S: Yeah, it's part of vyour
package. Ckay. It is part of Exhibit Nunber 37, but we'll mark
that, and just hold that up. That's good. It is, in fact, the
si de phot ograph fromthe alley which shows the fire escape.

MR NETTLER Let me show you that, M. Katt.
Coul d you point out where on that picture are the stars that you
ment i oned?

MR KLATT: Let me first explain sone of the
picture details. The right portion of the picture represents the
so-called party wall and through sort of the niddle vertically is
a break line. Drectly underneath this break |ine which probably
is a line of construction of 313, directly underneath are four
rusty spots that represent four of these so-called stars or
br aces.

About | would say another story higher beyond the
line that |I've just nentioned is another row of four stars and
above that within the rafter space of 313 are two.

MR NETTLER  Ckay, continue to look at the picture
and look at the left side of the picture and on the portion of
the building that will not sit -- does not sit on the property
line, do you see stars there as well?

MR KLATT: | sure do, yes.
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MR NETTLER Ckay, and do you -- on what basis are

you saying that these stars are not original to the building?

MR KLATT: | have actually no basis of fact. The
only thing is when | would be involved in construction at this
nei ghborhood | would put those in once a party wall has been

conpr om sed.

MR NETTLER Ckay, soO -- but you don't know for
sure whether that's this -- | think as you testified before, that
the purpose for the -- that these stars indicate a Ilater

construction on the wall or indicate to you that the walls
thenselves are in a condition that necessitates it being shored
up by your building that you' re proposed to construct.

MR KLATT: Sir, ny purpose in the District of
Colunbia is to provide safe housing. | have not nentioned that
they have been there at a certain time, that they were put in
later on. I am just assuming that the party wall is not
structural ly too sound.

MR NETTLER Ckay, but you're not a structural
engi neer, are you?

MR KLATT: | amonly licensed as an architect.

MR NETTLER Ckay, and your testinony is that it's
in disagreement with M. Winstein' s suggestion earlier when the
application was -- when a simlar application was considered
about underpinning the wall on the property line, that building

this structure against that wall will provide safety for -- wll
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keep that wall from falling which would otherw se happen without
that situation; is that what you testified to?

MR KLATT: Yes, sir.

MR NETTLER  Ckay, so when this is constructed and
this new building, supposedly this new building is constructed
against that wall, there is nothing about the construction of
this new building that will prevent in your view, | guess, using
the sanme logic, fromthe rest of the building that's not on the
property line fromfalling down.

MR KLATT: How should | answer it? O course, it
will not fall down, hopefully, wunder normal circunstances. e
are in Earthquake Zone 1 here. It's not zero. Californiais only
three digits further up, so we are in an earthquake zone. e
have to worry about shifting of earth and who knows under what
circunstances the other stars were put in. | don't think that is
a trenendous issue here.

MR NETTLER well, but --

MR KLATT: If you feel that the new structure that
I am proposing depends on the justification of those stars, |
can't quite agree with you.

MR NETTLER No, but wasn't your testinony --
wasn't the salient part of your testinony the fact that a benefit
of having this new construction would be that it would prevent
what you described as a unstable wall of an adjacent property 313

fromfalling down?
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MR KLATT: Absolutely.

MR NETTLER Ckay, and building that -- if that
was correct and it's based on your suppositions regarding the
exi stence of those stars, that would do nothing to preserve or
protect the wall that isn't on the property line. I's that what
you' re sayi ng?

MR KLATT: | have no idea how to answer that.

MR NETTLER  Ckay.

CHAl RPERSON GRI FFI S: Ckay, if you don't have an
answer, that's exactly what you should say.

MR NETTLER M. K att, you made reference to the
decision, the prior BZA decision. Do you understand that your --
that there's been any argunent that's being nade that that prior
decision in sone way binds this Board with regard to the facts of
this particul ar case?

MR DePUY: He didn't testify to that, M. Chair.
He did not testify to that, M. Chair. That's a |egal
concl usi on.

CHAl RPERSON Rl FFI S: I don't think it would be
appropriate to answer that anyway. | can set the record -- this
Board, of course, did |ook at, because it was submtted the |ast
BZA order, but it has no bearing on this case. This is a stand-
al one, an individual case. I think all Board nenbers are very
clear on that. So, in fact, if we can -- we actually don't need

to bring that up again unless there's other pertinent pieces that
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we will be drawn to

MR NETTLER  Thank you. | have no other questions
of this witness

CHAI RPERSON GRI FFI S Cood.

MR BURR He covered what | was | ooking for, thank
you.

CHAI RPERSON (RI FFI S: Very good, thank you, M.
Burr. Any redirect?

MR DePUY: No, M. Chair.

CHAI RPERSON GRI FFI S: Ckay. And because we have
the privilege, any further questions of the witness before we --

VI CE CHAI RPERSON RENSHAW Just checking the
traffic up here, I'd like to ask where the wi ndows are on the
property line, ask M. Kl att.

MR KLATT: There are no windows from 313 on the
property line. They're adjacent to 315.

VI CE CHAl RPERSON RENSHAW  Ckay, thank you

MR KLATT: And pardon me for correcting nyself.
The windows in question have, as the picture shows itself, that
we just put into the record, | guess, have been nore or |ess
obscured by a rather substantial fire escape which is in front
and the distance between the let's say property line of 315
behind the party wall and the rear portion of the 313 property is
five feet. | correct nyself. It was not three feet. It's five

feet and that represents the zoning permtted side yard and open
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court in those. Thank you.

VI CE CHAl RPERSON RENSHAW  Thank you.

CHAI RPERSON  GRI FFI S: M. Katt, is it vyour
experience that these stars that have conme under sone interest,
are structural anchors to tiebacks or some sort of structural
el ement in the building?

MR KLATT: Pardon me for circunmventing that
sonewhat but in a recent construction where it becane necessary
to use those ties on 9th Street NW each of these ties represents
about $2500.00 in cost these days.

CHAI RPERSON GRI FFI'S:  Yeah, but that doesn't answer
the question. Are these structural el enents?

MR KLATT: They are.

CHAI RPERSON (RI FFI S: Ckay, and they were used --
they're used currently and they were used 150 years ago, correct?

MR KLATT: Yes, sir.

CHAI RPERSON  GRI FFI S: Ckay, now that we have
actually gone into new territory, | wll revisit this entire
process and ask if there's any cross exam nation on that. Very
good, any redirect? Fabul ous. M. Katt, | absolutely

appreciate it and | think we can nove onto the next witness.

VI CE CHAI RPERSON RENSHAW M. Chairman, just to
say that the strip drawings that were subnitted are Exhibit
Nunber 47.

CHAI RPERSON  GRI FFI S: CGood and actually the
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panor am ¢ phot ographs, | think is what you nmeant not draw ngs.

VI CE CHAI RPERSON RENSHAW Wll, there are sone
architectural --

CHAI RPERSON GRIFFI'S:  Ch, are there draw ngs al so?

VI CE CHAlI RPERSON RENSHAW  Uh- huh.

CHAl RPERSON GRI FFI'S:  Cnh, indeed, thank you.

MR DePUY: Qur next wtness is M. Charles
Hol | i day. M. Holliday, would you identify yourself for the
record and give your statenent to the Board.

MR HOLLI DAY: I'm Charles Holliday and with ny
wife Susan Holliday, we own the vacant |lot at 315 East Capitol

Street. First off, I'd like to apol ogize for ny nervousness but

CHAI RPERSON GRIFFI'S:  (On, please don't be nervous.
W' || make you nervous but don't come nervous.

MR HOLLI DAY: I'd just like to start off with a
brief history of how we cane to get into this situation. First
off, as they've suggested before, the lot is 16 feet wide by 128
feet deep. A row house -- it abuts a row house at 313 East
Capitol and an alley 15 feet wide to the east. As M. Katt
denonstrated in his photos, the south side of 300 block of East
Capitol Street is 12 buildings. Ten of the 12 buildings are
three stories above ground. One is two stories and that's 305
East Capitol Street and 317 appears to be two and a half stories.

When we negotiated to purchase this property, we
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noted that it was advertised as conveying with all variances,
permts and plans to build a 3800 square foot house with a
garage. On further review, | exam ned the previous BZA case from
1991 and saw that the variances were unopposed by the Board and
that there was support from the neighborhood as well as the
Architect of the Capitol and the Ofice of Planning and, indeed,
M. and M. Jones at 317 supported the project in '91, as well as
the then owner of 313 East Capitol Street.

Based on all of that, we felt confortable
proceeding forward towards the purchase of the property. In
1997, the previous owners were issued a building permt by DC
Based on all of that, we began our negotiations. W had a hard
time collecting information fromthe sellers, from DCRA and wound
up taking over a year to get to the settlenment table.

During the negotiations, it becane apparent to us
that the previously issued three variances had | apsed, as well as
the building permt. So ny next goal was to discuss this wth
DCRA people and find out what we could do. DCRA suggested t hat
they could recharge the variances, but we wuld have to go
through the entire building pernmt process again.

Based on that information, we went to settlement.
I went back through the building permt process as they had
suggested at DCRA and |'m not sure what happens with regard to
the variances but we were issued a building permt April of |ast

year. At that point, | lined up ny financing and ny contractors
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and prepared for construction. W were scheduled to break ground
July the 3rd of last year, 2001, when | was approached by M. and
Ms. Jones of 317 East Capitol Street who had voiced concern
about the project and just felt like they had been blindsighted
by the project.

At that point, wanting to be a good neighbor, |
waved off the construction crews and we stood down on the job. |
felt that we had done nothing wong. W followed the advice that
we were given along the way and just tried to act in good faith.

| sent a letter to M. and Ms. Jones who were, | guess our
contact people, our point people at that time, suggesting that we
neet and discuss our differences and M. Jones was kind enough to
invite us to his office July 30th.

W shared our plans with the Joneses and M. and
Ms. Jones suggested they thought the building was too tall. So
we inmmediately contacted M. Kl att and commi ssioned himto design
a shorter building which M. Klatt was happy to do for us.

| sent a note back to the Joneses on August the
5th, indicating that we had smaller plans or plans depicting a
smal l er house that we would like to share with them and | never
heard back from M. Jones. In the meantine, apparently some of
the neighbors had contacted the various entities in DC
conpl ai ning about the project and Mchael Johnson, M. M chael
Johnson, the Zoning Adnministrator at that tine, telephoned nme to

say that there was a problem
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M. Johnson, after asking me questions, determ ned
that DC has indeed made a mnmstake at sonme point which was
somewhat technical to nme that | didn't understand and issued the
permt. W -- at that point, he promsed to help to do
everything in his power to help us out. This is the project that
was initially approved. It was al nost 42 feet tall.

The building was 78 feet 11 inches long and it
occupied 77.5 percent of the lot and had an FAR of 1.88 and
required the three variances that are indicated; lot wdth,
occupancy, floor to area ratio.

CHAI RPERSON GRIFFIS:  And let nme just interrupt you
because | think the Board is fairly famliar with the previous
one and |'m not sure how much you want to open yourself to this
or how relevant it is to the Board on this but conceivably and |
think conceptual ly, we can understand the fact that there were --
a previous approval by this Board that had the three variances.
It was obviously a larger project in many respects from FAR to
| ot occupancy, et cetera.

MR HOLLIDAY: If | can just take a second to --

M. K att's revised plans are depicted in these two
post ers. He reduced the building to 77 feet long and based on
that we were able to reduce the nunber of variances that we were
requesting to just lot width and |ot occupancy. Based on the
information from the nei ghbors we had contact with, the Joneses,

we lowered the building five feet to give them a better site
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line.

CHAI RPERSON GRI FFI S: Isn't the revised dinmension
56 feet?

MR HOLLIDAY: This is the mddle revision and then
there's one nore subsequent to that.

CHAI RPERSON GRIFFI'S:  Let nme offer you sone advice
and take it or not but it's probably best to stick with what's
actually before us. Oherwi se, frankly, you re going to confuse
the parties, they're going to cone out and the Board al so.

MR HOLLIDAY: Al right.

CHAIRPERSON (RIFFIS:  So if you stick to what you

want and what you're actually applying for, we're all going to be

better off.

MR HOLLI DAY: Just one second.

CHAl RPERSON CRI FFI S: I mean, | think it can be
noted and | think the Board is well aware that obviously, the

process has gone through here and there are concerns that were
brought up by the neighbors and other associations that | would
imagine that you are trying to indicate you have taken into
account and so the current submission is reflecting those.

MR HOLLI DAY: Thank you for your advice. | would
like to try to denonstrate that we tried to stay attuned to the
nei ghborhood's concerns and the concerns that were voiced at the
ANC neeting and the Capitol Restoration Zoning neeting to the

poi nt where we ultimately got to these plans. These plans are --
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they depict a house that's 56 feet long which is significantly
shorter than the original 78 foot 11 inch house, and as M.
Klatt's colored drawings indicated earlier, it's significantly
[ ower as wel|.

W went back through the process, the BZA process.
W went through the Capitol HII Hstoric District Conmittee or
the Capitol Hill Restoration Society and the Historic
Preservation Review Board and they approved our plans. I also
went to the Capitol H Il Restoration Society Zoning Board as well
as the ANC and there was significant neighborhood attendance and
that's were they voiced concerns about still the size of the
building that we had reduced already so that's when |
commi ssioned M. Klatt again to reduce the building where we cane
up with this proposal which was 56 feet long and | believe 33
feet high.

| just wanted to point out that we tried to be good
nei ghbors. W've tried to listen and we have, indeed, heard the
comunity concerns, the ANC, the Capitol H Il Restoration Society
and have whittled our house down in response to that so that we
could provide a better project. Qur revised hone is shorter and
| ess deep than the neighbor to the west which is 313 East Capitol
Street. 313 East Capitol seens to occupy that 72 percent of its
ot in contrast to ours which will only occupy 60 percent.

313 does have the light well that M. Katt was

pointing our where the windows in question are. The light wells
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appear to be a typical phenonenon of Capitol H Il and | guess
maybe urban areas so | feel like that's a typical vehicle to
provide light when a building is put up and these light wells are
typically agai nst blank walls.

So | just want to recap that we revised our plans
ultimately through a series of steps in response to various input
to shorten the house from 78 feet 11 inches to 56 feet. Ve
reduced the roof height. The initial house had a peaked roof on
it or a roof like that, that was about 42 feet high from the
ground to our current height which is 33 feet -- 33.65 feet and
we've reduced the need for variances from the initial project
that was approved in '91 of three variances to just |ot wdth.

The lot width issue is -- we can't -- we're on the
alley on one side, a 15-foot alley and then we have the house at
313 on the other side, so we're not in a position where we can
acquire additional property to conform wth the wvariance
requirenents. If this was a situation where we were 18 feet
wide, we would conply in every other area. W've whittled the
house down to the point where we conply with everything el se.

So I'd just like to again, just direct your
attention to the zoning summary and this just highlights what
I've nentioned, that the initial house in '91 approved was 78
foot 11 inches. Qur intermediate step brought it down to 77 and
then finally, we brought it down to 56 feet. The hei ght here

suggests 40 feet. It was actually -- it seened to be 42 when |
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subtracted the elevations. The internediate proposal had a 37

foot high roof. Qur ultinate proposal has a 33-foot high roof.

The lot occupancy as you see has declined to 60
percent, to the point where we don't need a variance for that.
The rear yard is now 51 feet long. W reduced the inside area to
3500 feet, we're not going to have a deck, and again, we just
need the one vari ance.

CHAl RPERSON GRI FFI S: Great, thank you. I think
that points out the fact of what we need to pay attention to,
which is the lot wdth.

MR HOLLI DAY: I think that's all | have. Thank
you. And | want to thank the Board and everyone here for
allowing us to present this.

CHAI RPERSON (RI FFI S: There's plenty of time for
thanks, so we'll hold it to the end. Let ne ask a quick question
just for clarification. | think the architectural plans show it
but what you were calling a light well actually zoning-w se
should be a court. Let's all talk about it as a court.

You do not have any windows on that side of your
proposed structure, correct?

MR HOLLI DAY: W do not.

CHAI RPERSON  GRI FFI S: Ch, who conveyed the
information that or who gave you the information that all the

vari ances woul d convey with the property?
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MR HOLLI DAY: Vell, initially, the realtors
suggested that it was a turnkey operation, that | could just show
up with a shovel and start building. However, when we
investigated, and | have to confess ny ignorance of the zoning
and permt process, but in the course of that we were told that,
i ndeed, they issued us a permt.

You know, | don't know what happens in the
background where that goes on, but it appeared to ny way of
thinking that they had, indeed, recharged the variances to get us
to the permt stage. | don't know who the people were and the
staff there appears to be different than what | recollect.

CHAIRPERSON GRIFFIS: kay. I'mnot sure if that's
the formal process of recharging but | like that.

MR HOLLI DAY: Again, | apologize for not know ng
the correct terns.

CHAIRPERSON GRIFFIS: I'Il inplenent that. |'m not
sure we need to go too far into it but obviously, the order would
have followed. In order for the order to live, it would have to
have a permt pulled on it, and then construction would have to
follow that. So obviously, one of them expired which kicks them
all out.

MR HOLLIDAY: | would point out that M. Johnson,
the Zoning Adm nistrator, on his followup --

CHAI RPERSON &R FFI S: The f or ner Zoni ng

Adm ni strator.
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MR HOLLI DAY: Yes. The  fornmer Zoni ng
Admi ni strator had point out that, | guess, he had an idea for how
the process happened and how there was an error and that it was
DCs fault and, of course, committed to help us out but
unfortunately is no | onger there.

CHAl RPERSON GRI FFI S: Yeah, okay, well, obviously
there's a little bit of conplication there. Any other questions,
Board nenbers?

VI CE CHAI RPERSON RENSHAW M. Holliday, do you
have a bal cony on the third fl oor proposed?

MR HOLLI DAY: There's a balcony on the front of
the property.

VI CE CHAl RPERSON RENSHAW | just wanted to make it
clear that it was in the front, not in the back. And on the
second floor, underneath the balcony it is just a bay w ndow
effect?

MR HOLLIDAY: Yes, na'am there's a projection on
the front of the house here and then there's a bal cony above
that. | think there's a profile M. K att has provided. 1 don't
see one that has the profile but it is in the projection in the
front and the projection runs two floors and then the top floor,
the projection falls back onto the facade of the house where
there's a balcony, but it is in the front.

VI CE CHAl RPERSON RENSHAW  Front, thank you.

CHAI RPERSON (R FFI S: Any other questions? M.
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Levy.

MEMBER LEVY: | guess, M. Chair, I'd like to ask
the applicant at this point in time to nore directly address the
three-prong test for the variance. |'mnot sure that 1've heard
very specifically what those itens are.

CHAI RPERSON GRI FFI S: Cood, M. DePuy, would M.
Hol liday be addressing that or is there another witness that's
coming forward to do that?

MR DePUY: W can ask M. Holliday to do that. |
would ask him first to address the unique situation in this
particular |ot.

MR HOLLI DAY: The lot is very narrow and | ong.
It's 16 feet wide and 128 feet deep. And again, we're not in a
position where we can purchase extra property to nmake it conform
with the zoning requirenents.

MR DePUY: And as a result of this uniqueness,
does this uniqueness cause a practical difficulty to you in terns
of your ability to build on this site?

MR HOLLI DAY: Yes, it does. Ve -- we're in a
situation where, again, you know, we can't buy the extra property
to nmake it conform W have to apply for the variance.

CHAl RPERSON QRI FFI S: Meaning you can't put a
structure on this because it's a non-conformng | ot width.

MR HOLLIDAY: That's right.

CHAI RPERSON GRIFFIS: | see. And can you speak to
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and | assune that you can but to how this wouldn't have any sort
of detrinment to, well, the zoning plan but also to the public
good, noise, traffic, light, anything of that nature?

MR HOLLI DAY: Well, again, we went through a very
| aborious process of going to the various neetings and |istening
to the neighbors, hearing what they were saying and trying to
respond, and our whol e focus has been to build a habitable house
that woul d be acceptable to the nei ghbors.

W tried at wevery step to accommodate those
concerns so | feel that at this point, having reduced our house
we've gotten to a point where it would not effect site Ilines
significantly or those kind of things.

CHAI RPERSON GRIFFI'S:  Ckay. M. Levy, follow up?

MEMBER LEVY: Not at this tine.

CHAI RPERSON GRI FFI'S:  kay, any ot her questions for
t he Board?

VI CE CHAI RPERSON RENSHAW Yes. M. Chairnman, |
would like to just clarify that the garage as proposed is a one-
story garage. You do not anticipate --

MR HOLLIDAY: Yes, ma'am it's just one story. It
will abut to that carriage house of 313. It wll be
significantly | ower.

VI CE CHAI RPERSON RENSHAW Al right, and | also
see on your plans that you' ve got a six-foot high brick garden

wal | right on the Iine.
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MR HOLLI DAY: Yes, nma'am

VICE CHAI RPERSON  RENSHAW And then you're
excavating for stairs that go in the rear, that go down to the
ground fl oor.

MR HOLLIDAY: Yes, ma'am that's how the apartment
will be accessed is through the --

VI CE CHAlI RPERSON RENSHAW  Thr ough t he back.

MR HOLLIDAY: -- rear of the house.

VI CE CHAlI RPERSON RENSHAW  Thank you.

CHAI RPERSON  GRI FFI S: Q her questions? Cross
exam nati on?

MR DePUY: | do have one question for the witness
in further response to M. Levy's question.

CHAl RPERSON GRI FFI' S Yes.

MR DePUY: M. Holliday, if you can answer this
question, is it your understanding that the purpose of the rear
yard requirenment and the ot occupancy requirenent is to provide
l[ight and air not only for vyour property but for abutting
properties?

MR HCLLI DAY: That's one of the reasons we
shortened the house to provide a greater backyard and to allow
nore air and light into the neighboring property at 313 East
Capitol.

CHAIRPERSON GRIFFIS:  That's it? M. Nettler and

others if they want to. Have we established the process that M.
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Nettler will start? GCkay. Actually, I'mgoing to have you turn
off your mke because we'll get feedback through your mke.
CGood.

MR NETTLER M. Holliday, | just have a few

guestions. Wen was it that you had contracted to purchase the
property?

MR HCLLI DAY: It was Decenber 1998 when we
initially began negotiations for the property.

MR NETTLER Ckay, and at that tinme, it was
represented to you that the property that was conveyed to you
with these variances, correct?

MR HCLLI DAY: That's correct.

MR NETTLER  And when did you learn that that was
not the case?

MR HOLLIDAY: | don't know specifically but it was
between the tine when we first negotiated in Decenber of '98 and
we actually closed May of 2001. So in that stretch to tine, it's
earlier on, | imagine, we found out that the variances had
| apsed.

MR NETTLER  Ckay, was there a reason why it took
so long fromthe time that you learned about it until the tine
you cl osed?

MR HOLLI DAY: Absol ut el y. I had a hard tine
extracting information from the sellers, the previous architect,

Ms. Weinstein, as well as collecting information from DCRA
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MR HCOLLI DAY: Yeah, we were --
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the seller or

CHAIRMAN GRIFFI'S:  Is there relevancy to that?

MR DePUY: "Il object to that.

didn't testify to that and it's irrelevant.

The witness

MR NETTLER First of all, whether he testified to

it or not is for purposes of cross exam nhation, one, it goes to

credibility on a practical difficulty issue. One of the criteria

with regard to practical difficulty which the Court

of Appeals in

Almartin v. the Board of Zoning Adjustnent recognized was that

while unlike a use variance, a self-created hardship is not a

basis for denying -- solely a basis for seeking an

It is a consideration with regard to a practical

area vari ance.

difficulty and

we believe that if the lawsuit -- if there as a lawsuit that was

filed, which we understand that there was, was brought prior to

them purchasing the property, and it reflected a

change in the

purchase price of the property, then that change in the purchase

price would reflect an understanding that the property was being

conveyed without these variances and therefore, the self-created

hardshi p aspect of the practical difficulty rule would certainly

apply and you would be required to review that

and give it

consideration to all the other issues that are necessary for an

area vari ance.

CHAI RPERSON  CGRI FFI S: Wll, it's an interesting
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posi tion.

MR DePUY: M. Chair, we don't agree with his
representation of the Glmartin case. W think the self-
inflicted hardship standard does not apply in this case. It

plays only in a use variance case.

CHAI RPERSON  GRI FFI S: Right, and actually, M.
Nettler, you have witten a subm ssion on this.

MR NETTLER That's correct. I'"'m sure your
counsel can review or has reviewed the Glmartin case to see
precisely where the court applied it to an area variance
situation.

CHAI RPERSON GRI FFI S: Ms. Sansone, do you want to
speak to that?

M5. SANSONE: M. Chairman, | do believe the Board
| ooked at this a few weeks ago in connection wth another case.
Oiginally, the Court of Appeals had held that the self-created
hardship doctrine does not apply in area variance cases.
However, beginning, | believe in the '80's, they reversed their
position and have held it to apply in area variance cases
including situations here purchases may have known of the
situation of the property they were getting into.

But | think in this case we're looking at an area
variance for a lot width substandard lot condition and perhaps,
the practical difficulties go nore to the actual dinensions of

the lot which | don't believe we've had any testinmony that the
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applicant has had any role in creating that.

CHAI RPERSON GRIFFIS: Right, | tend to agree, that
the self-created hardship would be that a subdivision, for
i nstance, would be an exanple where you subdivided to a 16-foot
non-conformng width that would then be asked for some sort of
relief in order to build on. I think going to know edge of the
non-conformty of this is really what you re investigating. I
think the testinony that we have at this point is fairly clear,
that there was know edge actually before closing that this was a
non- conform ng | ot.

['I'l hear one other thing based on why you think it
would be inportant for us to establish the fact that there was
further infornation that we need on this.

MR NETTLER  Well, two reasons. One is actually
in Glmartin it was not a situation where applicant had created
as with a subdivision the condition that resulted in the need for
the area vari ance. It was a recognition that where there is an
area variance unlike a use variance, it is a consideration of
practical difficulty, while it's not controlling as it is with a
use vari ance.

In addition to that, our position is that there's
been a perception here, by the testinmony that's given, is that
the applicant was sort of msled and apparently was nisled in
initially purchasing this property with a situation that provided

for the need for getting a variance today but | think it's
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inmportant for the Board to have a full picture of the options
that were available to him before he acquired the site and
whether he took measures that were -- or could have taken
nmeasures, or ultimately did take measures that reflected the
i ssue that the need for the variance and the practical difficulty
that he now finds hinself in.

CHAl RPERSON GRIFFIS:  kay, and I'mall for clarity
in terns of one's inpression but I'll investigate that a little
bit further. Yes.

MR DePUY: M. Chair, there is nothing this
applicant or any other owner could do to change the lot w dth of
this particular |ot.

CHAI RPERSON GRI FFI'S: R ght.

MR DePUY: And M. Nettler's point is msguided.

MR NETTLER And actually, that's not the case.
And if you'll allow ne to cross examne further as to what he
could have done, | think | can -- if you may allow ne to angle
back to that question in ternms of the lot width of this property
and dealing with --

CHAI RPERSON GRI FFI S: Your cross examnation is

going to evidence somehow how he could have changed the |ot

wi dt h?

MR NETTLER That's correct.

CHAI RPERSON GRI FFI S: That's stunped ne. Vel |,
let's take it just a few steps and then we'll see --
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MR NETTLER  Prior to you purchasing the property
when you learned that the variances did not -- would not convey
with the property, did you look into any other issues about
building on this property that would have avoided obtaining a
vari ance?

MR HCOLLI DAY: ['m sorry, M. Nettler, 1'm not
grasping the full question.

MR NETTLER Did anybody give you advice prior to
you closing on the property as to what other neasures you could
take that would avoid you the need for you to get a variance?

MR HOLLIDAY: Well, as | suggested, we went to the
DCRA and the -- we were advised that that would not be a problem

MR NETTLER  What woul d not be a probl en?

CHAl RPERSON GRIFFI'S:  Building on this |lot.

MR HOLLI DAY: Yeah, recharging the variances and
issuing a permt, which is the process we went through.

MR NETTLER  Ckay, when you ultimately determ ned
however -- when you ultimately found out however, that you
couldn't do that because the lot width was -- because the wdth
of the lot required you to obtain a variance, did you |look into
any ot her means of expanding the |ot?

MR HOLLIDAY: | never was told that | couldn't do
that. | was actually issued a building permt of April 2001

MR NETTLER  Ckay, did anybody ever suggest to you

that you could close the alley next to the building or a portion
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of that alley to expand that |ot?

MR HCLLI DAY: No, | was never advised that.

MR NETTLER  kay, and how wide is that alley?

MR HOLLIDAY: The alley is 15 feet wi de.

MR NETTLER Ckay, and that the only -- is that
all ey access the only way to get into that square?

CHAI RPERSON CRI FFI S: Are you going now to the
effect that he could have gone for an alley closing?

MR NETTLER He certainly could have.

CHAI RPERSON (RI FFI S: Ckay. Al right, | think we
get that point. That adds its own difficulty. I mean, that's
not sonmething -- well, there is it.

MR NETTLER There is it.

CHAl RPERSON  GRI FFI S That certainly was an
alternative to go for an alley closing. Is everyone clear on
that? Ckay.

MR NETTLER Did you -- are you -- do you have any
experience in zoning nmatters?

MR HOLLI DAY: No.

MR NETTLER Ckay, are you a planner, an urban
pl anner, have any degrees in urban planni ng?

MR HOLLI DAY:  No.

MR NETTLER Ckay, do you have any degrees in
architecture?

MR HOLLI DAY: No degrees in architecture.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

66

MR NETTLER I don't have any other questions of
the witness.

CHAl RPERSON GRI FFI S: Ckay. M. Burr? You just
need to turn on your m ke.

MR BURR M. Holliday, have you -- other than at
the neetings for the Capitol Hi storical Restoration Society and
the ANC, have you net with nei ghbors?

MR HOLLIDAY: W had a neeting with the Joneses at
various points. Like for exanple, we delivered a set of plans to
the Joneses a couple of weeks ago and had hoped, based on the
conversation | had with Ms. Jones, that we could organize sone
type of neeting to discuss this, but other than that, we haven't.

MR BURR Had you nmet with the neighbor at all
prior to your proposed building back in July?

MR HOLLI DAY: No, | hadn't and that was just
ignorance on ny part. | wasn't away. | thought | was doing the
right things. W thought we were acting in good faith. W went
to DCRA W did all those things and | assuned particularly
since the Iot had been on the market for a nunber of years, being
advertised as having variances and permts in place that they
nei ghbors were full apprised that that's what would happen with
the property.

MR BURR Had you in any way notified the
nei ghbors that you were going to the H storic Preservati on Revi ew

Boar d?
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MR HOLLIDAY: | was called by M. Calcott several
days before the hearing and told to secure 13 or 15 sets of plans
and to be there at a certain tine, so | had absolutely no
opportunity to call anyone.

MR BURR Did you, in any way in redoing these
plans after the ANC neeting and the Restoration Society neeting,
present these other than to the Joneses?

MR HOLLIDAY: | believe | sent you an e-mail, M.
Burr, and indicating that the plans were at the Joneses and |
can't tell if that's a set of the plans that | delivered so |
certainly made what attenpts | could. At the last neeting, |
asked for nanes and addresses of people who wanted to be
contacted and M. Burr and several others were kind enough to get
me some business cards and | tried to contact those people.

MR BURR Have you at all |ooked at the air -- the
court as far as the anount of space that is needed for themto --
those wi ndows to get full light?

MR HOLLIDAY: Wll, as | addressed M. Nettler's
guestion, I'm not an architect or urban planner or any of those
things. |I'mjust a citizen and can only rely on professionals.

MR BURR  Thank you.

CHAI RPERSON (R FFI S: Thank you, M. Burr. Q her
redirect? kay. Questions? Good. Let's nove on. W are at
11:20 right now W have three cases in this norning, so to give

you a tine period, our nmorning ends at 12:00 o'clock. That's
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just for everyone's infornation.

MR BURR  Excuse ne.

CHAIRVAN GRIFFI'S: Yes, M. Burr.

MR BURR I do have one other question. The
parking -- the garage that you have in the drawi ng indicates
space for one car; is that correct?

MR HOLLI DAY:  Yes.

MR BURR Are you planning to mnmake any space
avail able for parking for the flat?

MR HOLLI DAY: Again, |I'm not an expert in those
areas, but | understand that the parking we provide could --

CHAI RPERSON GRIFFI'S; That's a yes or no answer.

MR HOLLI DAY: No.

CHAI RPERSON GRIFFI'S:  Ckay. Anything el se? Good.
I think we're ready to call the next witness then.

MR DePUY: That concludes our case in chief, M.

Chair.

CHAI RPERSON GRI FFI'S: Thank you very much.

MR NETTLER M. Chairman --

CHAl RPERSON GRI FFI'S: Yes.

MR NETTLER  -- if that concludes the applicant's
case, prior to the Ofice of Planning on, I'd like to nmake a
not i on.

CHAl RPERSON (RI FFI'S:  For | unch?

MR NETTLER  No.
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CHAI RPERSON GRI FFI' S Yes, go ahead.

MR NETTLER I1'd like to nove that the application
be dism ssed. As M. Levy had initiated in his questions,
there's three criteria which the applicant nust provide testinmony
here today in obtaining an area variance. One is the that
property is unique. That's the just problem one that the
property is unique, tw, the practical difficult issue and three,
that it doesn't have an adverse inpact on the zoning plan and
things related to that.

| first note that no one testified -- no one who is
conpetent to testify as to the uniqueness of the property in
relation to the -- to that issue was presented to you. The fact
that the property has a 16-foot -- is 16 feet w de does not
denmonstrate that it is unique. As you, the Chair, in questioning
those who sought to be parties before you raised, to be unique,
it has to be -- it has to be sonething that's different from
ot her properties.

It has to be in conjunction or conparison wth
sonet hi ng el se. There has been a conpl ete absence of testinony
today as to how this 16-foot w de property is unique. There is
no intents to even denonstrate that it is unique in relation to
other properties in the square, properties across the street,
properties in Capitol HII, properties anywhere wthin the
surroundi ng area.

CHAI RPERSON GRI FFI'S:  Ckay.
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MR NETTLER So it fails to nmeet that criteria.
As far as the practical difficulty issue is concerned, clearly if
he's met that criteria, we still have to address why there's a
practical difficulty here. And as we obviously, attenmpted to
rai se and apparently wi thout sonebody being a position to offer
testinony either as an architect or planner or soneone wth
expertise in zoning, as to the practical difficulties in relation
to the zoning regulations, there's the conplete absence of that
testinony as well.

And as to the inpacts of the property has on the
zoning plan or surrounding properties or the zoning map, there's
clearly been an absence of testinony on that since all that the
testinony that was presented was the problens that are faced by
this particular applicant and the fact, mninal as it nay be, of
responding to issues that were raised, not how it relates to the
zoning plan, the zoning nmap or adjacent properties. And for
those reasons, there's been a conplete void in terns of the
testinony that you would have to consider at this point if the
application was to stop, which it has being presented to you in
terns of conpliance with the zoning criteria.

CHAl RPERSON GRI FFI'S:  However, M. Nettler, let ne
have M. DePuy quickly speak, but first let ne just indicate that
there are two inportant conponents to every case as you very well
know. One is the public hearing of which we are in. The other

is the subm ssion. So it certainly -- well, we have additional
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informati on that was submitted today.

MR NETTLER But that subnission has never been
nmoved -- is required to be noved into the record as evidence
today which it hasn't been.

CHAI RPERSON GRI FFI S: It would be part of the
record and it is evidence, unless ny counsel can tell ne
differently.

SECRETARY PRU TT: M. Chair, actually it's already
inthe record. It's Exhibit Nunber 38. It cane in March 26th.

CHAI RPERSON GRI FFI'S:  Ckay, but that doesn't -- and
| appreciate that, thank you very nmuch. So let us go to M.
DePuy if he wants to speak to the notion

MR DePUY: M. Chair, | was going to point out
that the materials before the Board consist of the testinony and
the docurmentation submtted with the application, with the pre-
hearing submssion and the pre-hearing submssion and the
application both contain adequate docunentation  of t he
relationship of this lot to other adjacent nearby l|ots, show ng
that this is a unique lot, that a 16-foot wide lot is not typica
in Capitol Hll, but in fact, the only narrow lots on Capitol
H 1l are already devel oped.

In fact, M. Nettler's subm ssions thenselves,
which are also part of the record in this case, show that the
narrow |lots are all inproved. So this is a rare unique situation

in that it is a substandard narrow and deep |ot. It's not only
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narrow but it's deep. It's a very deep lot and that those
conditions are wunique in relationship to other properties on
Capitol HII.

The practical difficulty has been testified to with
respect by both the architect and M. Holliday and the testinony
has al so been given with respect to the consistency with the zone
plan and no substantial detrinment to the public harmin that this
project conplies with rear yard and | ot occupancy standards which
are designed to provide light and air.

And so with respect to the only thing that we need
to prove, nanmely that the lot width and the width of this
particular property does not create adverse inpacts, we have
satisfied those tests. W do not need to prove anything wth
respect to those aspects of relief which are not requested,
though we have done so by pointing out that the application
conplies with yard, lot occupancy and so forth in order to
denonstrate light and air.

CHAI RPERSON GRI FFI S:  Ckay. Board nenbers?

MEMBER ETHERLY: M. Chair, | wuld speak very
quickly on that. | don't think there's quite enough there to
support a notion for dismssal at this juncture. | wll note --

so | would be inclined to oppose such a notion, but | would note
that M. Nettler has raised some very crucial questions and |
think the applicant would do good to speak to this as we nove

forward with presentation of other testinony as it relates to in
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particular the uniqueness of the Ilot and also practical
difficulty.

And, of course there is some additional infornation
that may cone to bear with regard to M. Wirlick's efforts
regarding his own property. So that being said, M. Chairnan,
I'd be inclined to deny the notion and continue to nove forward
with the note that there are sone critical questions that wll

need to get answered before we're all the way there in terns of

approval .

CHAI RPERSON CGRI FFI'S:  Thank you very nuch. Anybody
el se?

MEMBER LEVY: M. Chair, | wuld say that M.
Etherly has well stated the situation and although | would be

| ooking for some additional information on the three-prong test
as well, | don't see -- | think we should nove forward.

CHAI RPERSON GRIFFI'S:  Good, any comments? | would
say the consensus of the Board is to deny the notion to dismss
and we can continue on with the Ofice of Planning and M.
Fondersm th, who has submtted a report --

SECRETARY PRUI TT: Excuse ne, M. Chair, for the
record, this notion was deni ed by consensus.

CHAl RPERSON GRIFFI'S:  Correct. Thank you. And M.
Fondersmth, | have indication that a waiver is needed to accept
your report and unless there's any objection from the Board

nmenbers, | would so waive the rules and accept your report and
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wel cone you this norning.

MR FONDERSM TH.  Thank you, M. Chair and nenbers
of the Board. I'm actually pitch hitting this norning for M.
More, who is on this case but unfortunately had to be out of
town on a famly energency. You have the O fice of Planning
report and | guess the best thing that | can do right at the
beginning is go to a problemthat has conme up with it or an issue
at |east.

Because there is a -- as | understand it from M.
Moore, there has been a ot of work in this case in trying to --
and as has been testified this norning on changes in plans to
relate -- to reduce the size of what's proposed. And that was an
effort to, in the Ofice of Planning report to address -- to dea
with those changes and see how accomodati ons coul d be nade.

On page 9, however, and I'mnot quite sure how this
is -- there is a statement that the depth of the proposed
nodi fied structure would be 56 feet including the garage and that
it was reduced by the applicant from 77 feet. In fact, as has
been testified here, the house is 56 feet really excluding the
garage and was reduced fromthe 77 feet.

And so there's a further statement that then the
proposed structure would be 34 feet which is not -- just is not
correct, as has been proposed and shown on the plans. And what
was suggested in the report was that there be a slight further

reduction and in conversations | had, there was this
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under st andi ng that the previous proposal was slightly over the 60
percent and that efforts were underway, which now have been
acconplished to reduce that occupancy so it is 60 percent and
they don't have to ask for that variance.

So what we have, |'m sorry to say, is maybe a
little -- is a little confusion here because the report reads
that the building would be drawn back to adjusted here about 32
feet and in reality in testifying it's 56 feet. So what we --
what the Board has before it is a project that neets the |ot
occupancy requirement, so that variance has been withdrawn.

Still it, of course, does not neet the lot wdth
requi renent and overlaps as M. Klatts has indicated, the court,
the existing court, on the -- on the adjoining property. So that
we really have a situation here where there's a discrepancy in
what was -- unfortunately in what was being proposed here in the
report. And the Board just, | think, has to deal wth this
through the reduction of the building.

It has gotten down to the 60 percent |ot occupancy.
There is the over -- it does extend, as is shown on the plans,
beyond the adjacent setback in the building to the east. So, we
-- the report goes through the tests and concludes that the
vari ance should be granted but the conclusion of the 32 feet is
just -- is erroneous and apparently there was sone confusion
there on the plans.

CHAI RPERSON Rl FFI S: Ckay. So for total

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

76

clarification then, the Ofice of Planning, first of all, is not
| ooking to revise based on the revisions that we've had today and
secondly, it's standing by its recomrendation to approve; is that
correct?

VR FONDERSM TH: Yes, we're standing by
recommendation to approve but we just do have to nake sure that
we're clear with the Board that the Iength of the house is |onger
than indicated in the report.

CHAI RPERSON GRI FFI S: Ri ght, right. Ckay. Boar d
nmenber questi ons?

MEMBER ETHERLY: Yes, M. Chair, just to clarify,
the holding pad on the recommendation to approve, at the very
least the Ofice of Planning would still stand by the concern
that has been identified in your report with regard to the inpact
on the light and air to the property that is adjacent to the
subject lot. Wuld that be correct, M. Fondersmth?

MR FONDERSM TH: I think clearly, as in contrast
to the present situation with no building on the lot, there is,
you know, there's sone inpact there w thout extending back the
additional distance and that's shown in the plans, that overlap
area.

MEMBER ETHERLY: Thank you, M. Chair.

VI CE CHAl RPERSON RENSHAW M. Chai r nan?

CHAl RPERSON GRI FFI S Yes.

VI CE CHAI RPERSON RENSHAW A question for M.
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Fondersmth; you state on page 9 of your report which is Exhibit
Nunber not marked, that the new structure should be shortened so
that it ends where the first set of w ndows appear on the
abutting building to the west approximately 32 feet from the
front or north line, north building line and that is your
proposal, that is your --

MR FONDERSM TH: No, it's not actually because
that -- and I'mglad you asked that to clarify it because maybe
wasn't clear. That was based on -- you know, that was based on a
situation, a msunderstanding apparently, that the structure as
indicated in the report would extend approximately 34 feet from
the north or front building |ine of the subject property.

So the assunption in this was that there could be
sone slight roughly two feet nodification that would together
with the other step of getting under the |ot occupancy, also
renove the overlap and unfortunately that's sinply not -- you
know, that's sinply not true. And as you can see from plans, to
do that would -- and |I'm 1l ooking on sheet, let's see which one it
is, I'"'mlooking on sheet A-4 and there is a line there that says

extend a party wall.

It appears that you would -- rather than two feet,
it would lop off maybe a third of the -- a third of the house as
pr oposed.

CHAI RPERSON  GRI FFI S: So you think it's a

mat henati cal error perhaps, or rather somewhat of a typo in terns
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of the 30 feet is what we're trying to figure out.
MR FONDERSM TH | think there was --

CHAI RPERSON (Rl FFI'S:  Ckay.

MR FONDERSM TH  -- | think there was sone -- no,
| don't think it's a typo, per se. | think it was unfortunately
sone mi sunderstanding of the plan. On the other hand, in the
conversations | had and with M. More and this was brief,

because he had to | eave, there was this concern about neeting the
60 percent, getting -- reducing the size of the dwelling size to

get down to 60 percent and neet that -- you know, neet that test.

So that now has been done and, in terms of that |ot
occupancy test, that's no |onger before the Board.

CHAI RPERSON GRI FFI S: Ri ght, okay. Vel l, what |
woul d suggest is that we just have just a reclarification of the
Ofice of Planning meno to us and they can correct that nunber
and we would take that all out of any sort of anbiguity. Any
ot her questions of Ofice of Planning at this time?

MEMBER LEVY: M. Chair --

CHAl RPERSON GRI FFI'S: Yes.

MEMBER LEVY: -- 1'd like to just weigh in on the
i ssue of lot occupancy because |'ve done the cal cul ati ons and by
ny calculations, using the drawings that have been submtted by
the applicant, the revised drawi ngs, the revised plan is sonewhat

over the 60 percent, slightly over the 60 percent |ot occupancy
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and ask the applicant, perhaps, to address that.

CHAI RPERSON GRI FFI S: Ckay, if you wouldn't mind,
M. Levy, why don't we ask if there's any cross exanination of
Pl anning and then we can recall that witness and have them speak
to that. So to that, any parties have cross exam nation of
Ofice of Planning report? Yes, M. DePuy, okay. Thank you.

MR NETTLER  Yes, M. Fondersmth, | know that the
Board has directed you to get a clarification of the position of
the Ofice of Planning.

MR FONDERSM TH.  And we'll do that.

MR NETTLER And is your -- is your testinony
today based on your discussions with M. Moore? Wre vyou
statenment about there being sone inconsistency in the report, the
witten report based on your having read the report since your
havi ng di scussed it with M. Moore?

MR FONDERSM TH. It's base on ny conversation wth
M. More about the problens in the nmaking of this case which is
a narrow lot and the adjacent -- the design of the adjacent
building and trying to neet the lot occupancy test and what was
reasonabl e.

MR NETTLER Do you know - -

MR FONDERSM TH: And he -- excuse me, let ne
finish.

MR NETTLER  Sorry, sorry.

MR FONDERSM TH: And he, as | understood in our
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conversations on this, thought that this further slight reduction

as indicated in here, would resolve the problem And | don't
quite understand it. | don't wunderstand it exactly because
obviously, it's -- it would be a substantial change, and in fact,

coming down to what the report says would drop the occupancy to,
by my quick cal cul ations, 42.4 percent.

MR NETTLER Wll, is that that you don't
understand it because -- not because he told you that he only
wanted a slight reduction, but just because of you reading the
report in the context of what he was telling you about the
project; is that what you' re saying?

MR FONDERSM TH. He told -- you know, we had a --

CHAI RPERSON  GRI FFI S: M. Fondersmith, let nme
interrupt you and | understand what you're trying to do.
Frankly, 1 don't want to investigate any further about his
under st andi ng. I think we've asked for the clarification which
will render all of these questions noot, in terns of -- well, |
don't want to project where you mght be going but | think that's
where we need to be at this point, unless there's anything
further M. Fondersmith, you could speak to in terns of how other
information that you've been given in order to report on this
meno that was done by another staff person.

MR FONDERSM TH. That's all. W were prepared to
cone here. W got a communication from M. DePuy that the 56 --

this was late yesterday afternoon, the 56 feet did not include
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the garage and that's -- and so | talked to him actually tried
to reach M. Nettler this norning and we were able to speak

briefly before the nmeeting about this.

It just -- so | think that the best thing to do as
you suggest, is to -- is for the Ofice of Planning to clarify
t his.

CHAI RPERSON GRI FFI S: Ckay, and what we'll do is
we'll set a date for that, M. Nettler and | wll let you
continue, believe ne, and but we will have -- we wll issue all

the parties, of course, and the parties can have witten
subm ssions that will address any of the changes that m ght cone
in on the Ofice of Planning.

So back to you, M. Nettler.

MR NETTLER | don't have any nore questions since
we're not going to get a chance to cross exam ne --

CHAI RPERSON GRIFFI'S:  And | hope you understand --

MR NETTLER |I'mnot going to get into --

CHAl RPERSON GRI FFI S: | don't see the reasoning
behind cross examning right now when obviously, there are
guestions that can be specifically answered. So we mght as well
have clarity and then have cross on that and it will be witten.

MR NETTLER My | ask one nore question?

CHAl RPERSON GRIFFI'S: O cour se.

MR NETTLER Did M. More tell you -- we've got

the report here. Did he tell you about any discussions he had
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had with the different parties that are trying to reach a
consensus on the devel opnent ?

MR FONDERSM TH: My inpression fromtalking with
him that he had had considerable discussions with both parties
and the point is that he felt --

MR NETTLER | just wanted a yes or no, that was

MR FONDERSM TH.  Ckay.

MR NETTLER  Thank you.

CHAl RPERSON GRI FFI'S:  Great, thank you.

MR NETTLER | have no ot her questions.

MR DePUY: M. Chair?

CHAl RPERSON GRI FFI S Yes.

MR DePUY: Could | ask one question on cross
exam nation? M. Fondersmth, does the Ofice of Planning in its
report indicate that the applicant has net the variance tests?

MR FONDERSM TH.  Yes, it does.

MR DePUY: Thank you.

CHAI RPERSON GRI FFI S: Any other cross exanination
by any other parties, the ANC, M. Burr, anybody? Seeing no one
rush the table, | wll assune that there no other cross
exam nati on. And let us -- actually, let's get to the other
governnent reports.

Help ne Board nenbers if | mss anything but we do

have a letter from the Architecture of the Capitol which was
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actually referred to already but it is Exhibit Nunber 42 dated
March 25 and it is indicated that there would be no created
adverse effect on the Capitol conplex in the nmaster plan and it
is signed by the Architect of the Capitol.

ANC, no other governnent reports except for the ANC
which we will nove to next, yeah, as an association. Ch, HPRB,
i ndeed, which was also part of the subni ssion. Actual ly, the
applicant can probably correct us if we're wong, but | have a
neeting date of February 28th, 2002 as -- at HPRB staff, the
staff recomended the Board conceptual approval and that's as far
as it's gone at this point; is that correct?

MR DePUY: That's correct, M. Chair.

CHAI RPERSON GRI FFI S: Al right, and in order to
hopefully direct sone  confusion, there was passed HPRB
applications and review fromthe past project which would have no
bearing on this but we do have this current which would be dated
as nentioned. Ckay.

M. Levy, | haven't forgotten your question for
clarification and I want to know whether you wanted to proceed to

the ANC at this point or do you want to junp on that right now?

Actually, if | mnmight interject, it's probably a pertinent issue
so that we don't have back and forth on that. Let's try to get
clarification so M. DePuy, | would ask if you could bring sone

clarification on of course, our quick calculations up here in

terns of |ot occupancy.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

84

MR DePUY: Yes, M. Chair, the plans subnmtted in
connection wth the pre-hearing statenment did show a |ot
occupancy in excess of 60 percent and those plans were filed with
the Board. The plans which we have filed today show 60 percent
by a reduction of the garage from 22 feet to 21 feet. And those
plans were not in the record before today.

CHAI RPERSON GRI FFI'S: Ah, okay. So that would be a
reduction of 16 square feet if nmy math serves nme with a 16-foot
wi de reduction of one-foot |ength.

MR DePUY: If | could, M. Chair?

CHAI RPERSON GRI FFI'S:  Does that add up?

MR DePUY: By ny calculations, we're 35 square
feet over the lot -- oh, excuse ne, over the 60 percent, the
plans that are in our files, and that was based on a 23-foot
garage, 23 by 16, | believe. I'"'m sorry, 1've been advised the
garage was reduced from23 to 21, so two feet.

CHAI RPERSON GRI FFI S: | see. How far over they
wer e?

MR DePUY: So | guess we're three feet over, three
square feet.

MEMBER LEVY: Is there anything being submitted
today that shows that change?

MR DePUY: Yes, yes.

CHAI RPERSON GRI FFI S: Ckay, and as we continue on

then, we wll have that docunentation in the record, but the
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application before us does have a conpliant |ot occupancy so just
for total clarification, if this application was approved, it
would be approved for a matter of right |ot occupancy and

therefore, anything outside of that would be not an approved

relief.

So let us go to ANC at this tine.

VS. BAI LEY: M. Chai r man, while the ANC
representative is comng to the table, | just want to nention, it

was nentioned previously, but just quickly that we do have a
letter from the Architect of the Capitol and that docunent
indi cates that the project would not cause adverse inpact on the
Capitol Precinct.

CHAI RPERSON GRI FFI S: Thank you. Whenever you're
ready.

MR G LBERT: Again, good norning, M. Chair. For
the record, ny nane is Cal Gl bert.

CHAI RPERSON GRIFFI'S:  You just made it saying good
norning, let me tell you that. GCkay, go ahead.

MR d LBERT: Qur correspondence dated March the
19th makes clear the ANC s position in opposition of the plans as
they existed on that date. In prelimnary natters on this case,
you' ve agreed to keep the record open pending our review in our
nmeeting tonight with submssion date not later than Tuesday of
next week. |'d like to point out that the -- in anplification of

the current position on page 5 of the Ofice of Planning report,
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the first paragraph, paragraph 3 on page 5, "The subject lot is
exceptionally narrow being only 16 feet in width but there are
other lots in the Capitol H Il neighborhood zoned R4 and |ess
than 18 feet in width", which goes to our position that he has
not denonstrated the hardship necessary in order to grant the
vari ance.

Are there any questions?

CHAIRPERSON GRIFFIS:  Well, it goes to uniqueness,
wouldn't it?

MR G LBERT: Yes, sir.

CHAI RPERSON GRI FFI S:  Ckay.

VI CE CHAl RPERSON RENSHAW M. Chairnman --

CHAI RPERSON GRI FFI'S:  Yeah.

VI CE CHAI RPERSON RENSHAW -- 1'd like to know M.
Glbert, if you have been given a set of these plans to take to
your ANC neeti ng?

MR G LBERT: Yes, ma'am | have

VI CE CHAlI RPERSON RENSHAW Al right.

CHAl RPERSON  GRI FFI S That was an excellent
question, actually if |I can follow up on that; is that applicant
presenting tonight or are you presenting this to the ANC?

MR G LBERT: That would be -- | believe they're on
the agenda as part of the planning and zoning report. | do not
know if they have planned to present at this neeting and | would

also like to say that the position that | have just articul ated -
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CHAI RPERSON GRIFFI'S:  |s the previous one.

MR G LBERT: -- is based on previous infornmation -

CHAl RPERSON GRIFFI'S:  Right .

MR G LBERT: -- and may change.

CHAl RPERSON GRIFFI'S: Wiich is why I'mnot going to
give you a lot of tine.

MR G LBERT: Yes.

CHAI RPERSON  GRI FFI S: Ckay, but for clarity,
because | think it's an inportant point, let me just ask the
applicant and you can give ne a yes or no, are you anticipating
bei ng at the ANC or having sone representative there?

MR HOLLI DAY: This is ny first know edge of the
nmeeting tonight but I'Il be there with bells on.

CHAI RPERSON GRI FFI S: Ckay. | don't know, do we
require bells, M. Renshaw?

VI CE CHAl RPERSON RENSHAW  Yes, we do.

CHAI RPERSON (RI FFI S: Ckay.

VI CE CHAl RPERSON RENSHAW It's always a good idea
to have a bell around.

CHAI RPERSON  GRI FFI S: Al right, then we wll
require bells to be presented tonight at the ANC Any ot her
guestions of the ANC? And | absolutely appreciate your presence

here today but also in terns of the accommodati on of keeping the
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record open for the ANC to cone in rather than just noving for a
continuance on this, because | think we are airing an awful |ot
to take the time that we have scheduled to do this.

So if there's nothing else, we'll let you go. 1I'm
assumng that there's not cross examnation of the ANC at this
tinme. Anybody? I can have bad assunptions. You can cone --
okay, thank you very nuch. Having consulted with ny right side,
let me -- how many -- can | just see a show of hands, | know a

ot of people were sworn in today. Who is planning to testify

t oday?

Ckay, we have two hands right now, two and a half
hands. I'm assuming the parties also, right? Right, okay, so
there would be three at this point. Ckay, then let's call -- are
there -- let's call testinmony for persons in support at this
tine.

Ckay, it doesn't look like anyone is indicating
that they will have public -- testinony right now W do have

letters of support in the record. Do you have them all there?
That's great, M. Etherly.

MEMBER ETHERLY: Yes, M. Chair. Letters of
support were subnmtted for the record. They were eluded to in
the applicant's opening statement, Exhibit 30, 31, 32, 33 and 34,
respectively. Just shortly, Exhibit 30 from the conpany
nmanager, Susan Shu of the Shakespeare Theater in support; Exhibit

31 from resident Christopher Conbs, 3 Library Court, SE Exhibit
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32, M. Janes Gorab, 314 I|ndependence Avenue SE; Exhibit 33,
Marie A. Finell, 509 Independence Avenue SE; and then finally,
Exhi bit 34, Larry Hotchsen, 506 A Street SE

Pl ease, ny colleagues, if |'ve mssed any other
letters in support, please alert ne.

CHAI RPERSON GRI FFI'S: How nmany did you have total ?

VI CE CHAl RPERSON RENSHAW  There are six.

CHAI RPERSON (R FFI S: CGood, six in total, okay.
Then why don't we call all those in opposition for testinony
today and anyone that's undecided or in the mddle also. GCh, oh,

do we have enough chairs?

Let nme also just establish, I'm not -- well, |
guess we'll deal with it when we get there whether we're going to
have cross exam nation of all or do we -- we won't have it. Al

right, well, we'll figure that out when we get there. Ckay, why
don't we do this; I'mgoing to start down on ny right and have
you introduce yourself unless you have another order that you
woul d l'i ke to do.

MR NETTLER  Yes.

CHAI RPERSON GRIFFIS: So |'mjust going to have you
gi ve your nane on down and then we can get into your testinonies

but we're going to start on this side with testimony for the

parties and then nove down. Actually, we'll have the parties --
we'll start with M. Nettler, take it way, introduce yourself and
then we'll have you introduce when you each give testinony.
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MR NETTLER And | also unfortunately have an
opening statenent if you would allow ne to do that as well.

CHAl RPERSON GRIFFI'S: A brief one?

MR NETTLER Yes, it will be brief.

CHAI RPERSON &R FFI S: Ckay. Just for
clarification, of course, what to anticipate. Go ahead.

MR NETTLER Al nost good afternoon, but still good
norning, ny name is Richard Nettler and | represent two of the
parties who are in opposition to this application. W' ve already
had a di scussion about what the issues are that nust be addressed
by -- with regard to this applicant and they are three-fold and
I'm not going to belabor you with a thorough di scussion of those.
I think it's inportant to put a nunber of things into context
here. You have already nentioned the fact that the Architect of
the Capitol has submtted a letter that there is no adverse
i npact on the Capitol conplex.

The HPRB has gi ven conceptual approval to it while
recogni zing that there is variance relief that is necessary. In
the broadest sense of the word, these are design issues and what
we're concerned with here are significantly different types of
issues in terms of granting zoning variances and that's because
either as late as or as early as the 1980's involving Capitol
HIl and the Capitol HII Restoration matter. The Court has
recogni zed that if you have properties that are simlar to other

properties within a certain area that providing a variance for
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one where those conditions are the sane as other properties, it's
essentially a rezoning because there will be no due process basis
for denying an application for a variance on any other sinmlarly
situated | ots.

And simlarly situated neans dealing with the
criteria that provides what the applicant says is unique about
this lot. And what the applicant says is unique about this |ot
is; one, that it is narrow, 16 feet and has a great depth. I
don't understand how the great depth to it provides sonething
that either is unique or handi capped because it actually provides
the opportunity for a greater FAR on the site, so let's deal
solely then with the width of this lot.

And as will be testified to and as we have provi ded
with you as exhibits to our statement seeking party status, it's
hard to find a square in Capitol HIlI in this area, across the
street within this square that isn't 16 feet wide, including nany
of which, which have very large -- which go back very far as
well, Ilike this 1ot does. Whether they're occupied by a
structure or not occupied by a structure, that's not the criteria
in which the court or you are required to use in judgi ng whether
it's unique or not.

It is the factor that makes it uni que because the
consideration has to be for any of those other |ots whether they
are occupied by structures or not occupied by structures. That

the basis upon which they would be seeking a variance from you
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would be the area variance froma lot with requirenent if they
were intending to do anything on those lots which would require a

vari ance because of the non-conform ng nature of those |ots.

The fact is that Capitol HIl is a historic
district and an area that is -- was developed with very narrow
lots, nost of which are in fact, less than 18 feet wide. A

substantial nunber are 16 feet wide but a substantial nunber are
even less than 16 feet wide. And so that very prem se upon which
the applicant says that they're entitled to an area variance
because the lot is 16 feet wide is essentially a characteristic
that governs a substantial nunber of the lots in this area on a
subst anti al nunber of the squares.

And in sonme of them if you look at the squares,

it's alnost half of the squares are in that situation and many of

those squares, as well, have them as deep as this lot. The
practical difficulty issue, | think is set forth in our
submi ssion and we will get to, | think -- some of that you' ve

heard from a cross exam nation of the w tnesses but | think what
we're going -- our primary focus in addition to the uniqueness
issue is going to be on the inmpacts of this devel opnent.

You see from sonme of the pictures and | think from
the pictures actually that the architect had even -- was using in
describing the situation, that there was an existing building on
this site. | believe as far back as the late 1960's it was a

resi dence that was on the site. [It's our understanding that the
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Ofice of Planning when we were discussing this wth the
assi stant who was assigned to it, was trying to get the structure
on the site back to the -- if not in the height, certainly in the
depth, the size of the previous structure that was there so as
not to have the type of inpact it was having on the w ndows.

| did nmisspeak in terms of saying earlier that
wi ndows that were on the property line. What | meant was the
wi ndows on the portion of the building that was on the property
line which faces the court, not -- don't face this lot that the
applicant is seeking to devel op.

| think when you've heard the testinony from the
witnesses and the parties in opposition, you wll conclude that
the applicant sinply has not net their burden and that, in fact,
it will have a significant adverse inpact on the nei ghborhood and
the adjacent properties. And with that, | would like to call ny
first witness, M. Varlick.

MR WARLI CK: Good afternoon. M/ name is Jim
Var | i ck. | reside at 313 East Capitol Street. I noved to this
property in March of 1993. At that tine the adjacent |ot that
M. Holliday owns now, the former property was -- the fornmer
property owner. The lot was in terrible condition. There was a
ot of junk dunped in that Iot. It had become a garbage pile
t here.

| cleaned up that Ilot and invested nore than

$7,000.00 in landscaping and resodding and cleaning that up for
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nyself and for the nei ghbors. It was an eyesore to the house |
live it even though | was renting the house | lived in, | do not
own it.

In June of 1998, | concluded an agreement with the

owner, a M. Jacob Kranp, to buy the property under a contract
for deed and that ensued until Decenber of 2000 when M. Kranp
filed bankruptcy and the property, 313, was pulled into that
bankr upt cy.

It is still --

CHAl RPERSON CGRI FFI S: Let ne interrupt you, sir.
Are you just establishing that you live next door and you have
owner ship on that property?

MR WARLI CK: I'm establishing the ownership, the
contract of deed, we went to court in Decenber of 2000 and won
with the court's agreenment to give nme 90 days to conclude the
financing for 313.

MR NETTLER Let me interrupt you a noment.
You're referring to the existing structure which you live in now
You're not referring to the vacant |ot.

MR WARLICK: Correct, right.

CHAI RPERSON CRI FFI S: Right, and you currently
reside there and you --

MR WARLICK:  Yes, |'ve been there nine years.

CHAI RPERSON GRI FFI S: Ckay, take ne to the end.

Have you purchased it or not?
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MR WARLI CK: The -- that brings ne to the point
that after Decenber and ny agreenent in January, when M,
Holliday then started to redevelop and came back again, we
thought the issue was over or | did and the neighbors when he
lost the permts last year to finish his building.

H s construction signs has placed ne in a terrible
position because the lenders wuld not |oan ne the noney of the
apprai sed value that | had on the home to get ny |oan, pending
the outcone of what was going to happen to 315. It was not unti
the ANC neeting on the 12th of March when they voted unani nously
against the variance that | was able to conclude ny nortgage
agreenent the next day on the 13th.

MR NETTLER Wy did the lender tell you that they
would not provide you with a conmitnent for purchasing the
property because of the pending application?

MR WARLICK: The structure itself at the tinme that
it was proposed and still would block out 13 w ndows now.
Oiginally it blocked out 19 windows but it would have put the
house in a well, and there would have been no light at all, all
the way up in the house, either in the kitchen, the living room
the bedroons and the upstairs. So it would have blocked solely
the light out.

They were concerned, or the broker was, that he
could not get financing for it until there was sone conclusion to

the building of the hone next door and to the size of that hone.
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MR NETTLER Was that because you told, that it
woul d have had an inpact on the val ue of your property?

MR WARLI CK: Yes, he felt that the value would
drop considerably from the appraised value that was done |ast
year in August to a new appraised value if the house next door
was built.

MR NETTLER  And were you told the anmount of that
drop in val ue?

MR WARLICK: It was between 300 and $350, 000. 00.
Essentially, it would wipe out the equity difference in what |
was buying the hone for and what the appraised val ue was for.

CHAI RPERSON  GRI FFI S: Dd you talk to other
nort gage brokers?

MR WARLICK: | spoke to -- | had one -- | had two
nortgage brokers in Virginia and one investor here in Washington,
DC and they all expressed the sane concerns.

MR NETTLER  Now, this property was being sold by
the trustee in bankruptcy; is that correct?

MR WARLI CK:  Yes.

MR NETTLER  Ckay, and when you were unable -- was
there a time that you were given to close on the property as a
result of any bankruptcy order?

MR WARLI CK: Right, in Decenber, on Decenber the
18th, the agreenent was that | had until March the 15th, but then

in January, when the applicant, M. Holliday, started that
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actions again, ny neighbors notified nme, | wasn't even nade aware
of it. To this day, | have not had a neeting with M. Holliday.
He has never --

CHAI RPERSON GRI FFI S: Let nme ask you this for
clarification, because | imagine we'll have a lot nore testinony
on that, and | don't have a problemw th you stating that --

MR WARLICK: Right.

CHAI RPERSON GRIFFI'S:  -- but, frankly, that's not a
requi rement that we have. There's two points of notification.
Ohe is the witten one and it goes out in the mil for the
residences within 200 feet, and the other is posting of the
signs, both of which have been in conpliance for this.

MR WARLI CK: But in ternms of getting the
financing, it was not until after the agreenent in Decenber that
M. Holliday canme back and started the building project again,
that then led me to have a difficulty in getting the loan. [If |
had known in Decenber before | did ny agreenent with the Court, |
may not have purchased the property or made a conmitnent to, but
I woul d not have --

CHAI RPERSON GRI FFI'S:  Any ot her specifics that your
broker indicated that dropped the value over $300,000.00 than
covering up of the wi ndows?

MR WARLICK: Well, the fact that you were going to
have construction for a year to a year and a half at the |ocation

and --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

98

CHAI RPERSON GRI FFI S: That woul d effect the value
of the property?

MR WARLICK:  Yeah, | mean who wants to live in a
house when --

CHAI RPERSON  GRI FFI S: That must have been the
broker from Virginia. Ckay. It seens to ne -- I'Il let you

conti nue. Go ahead.

MR NETTLER vell, if | could continue to ask
guesti ons.

CHAl RPERSON GRI FFI'S:  Yeah.

MR NETTLER Did you have a chance to talk wth
the -- anyone who had done the appraisal for the property?

MR WARLI CK: No, the appraisal was done |ast
August. | haven't tal ked to that appraisal conpany since.

MR NETTLER  Okay, and who was -- when the broker
told you that the value had dropped, was the broker telling this
on behalf of the |lender that you were seeking financing fron?

MR WARLI CK:  Yes.

MR NETTLER  Ckay, do you know whet her the |ender
had revisited the issue of the value of the property as a
consequence of the devel opnent that was being proposed?

MR WARLICK: Well, the lenders were -- in January,
they were apprised then of the construction that was going to be
going next door and that's why | could get a pre-approval but |

couldn't get a commitment for the | oan.
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MR NETTLER Ckay, so you ultimately --then you --
when the value dropped and you were unable to get a conmtnent,
you weren't able to purchase the property by the time required by
the Bankruptcy Court, is that correct?

MR WARLICK: R ght.

MR NETTLER Ckay. Let's see the condition of
your property. Do you know how | ong those stars have been on the
walls that are -- that were referred to by the architect for the
applicant?

MR WARLICK: | do not.

MR NETTLER Do you know whether there is a

structural problemw th your property, with the property that you

live in?

MR WARLICK: |'ve never been aware of that.

MR NETTLER  Ckay, and have you -- did you -- when
did you purchase -- when did you nove into that property?

MR WARLICK: In March of 1993.

MR NETTLER Ckay, did you do any renovations
i nside the property?

MR WARLI CK: Yes, painted sone -- did a lot of
painting. W did -- replaced the air conditioning in the house
a lot of electrical problens with the house. Had all the floors
refini shed and pl unbi ng work.

MR NETTLER  Ckay, and did any of the individuals

who did any of this work for you tell you that there was any
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structural problens with your property?

MR WARLI CK:  No.

MR NETTLER  kay, the --

CHAI RPERSON GRI FFI'S: You woul dn't expect that from
a floor refinisher, would you?

MR NETTLER Well, electrical or sonebody el se.

CHAl RPERSON GRIFFI'S: | see, okay.

MR NETTLER And as far as you know from the
apprai sal that was done |ast sumer, there wasn't any indication
from the appraisal report that there were structural problens
with your property.

MR WARLI CK:  No, never.

MR NETTLER Ckay. Could you describe to the
Board how the nodified proposal that they're considering today
directly inpacts the use of any of those particular roons that
have the windows that face on this property?

MR WARLI CK: Yes. You may have sone photos in
your package of those w ndows. The norning light is what fills
that -- fills the house up fromthat side and so --

CHAI RPERSON GRI FFI S: Actual ly, do you know what
you could do and it was probably stated before, but why don't you
set directions for us? So the front of your property faces
what ?

MR WARLI CK: Faces East Capitol Street. No.

CHAI RPERSON CGRI FFI S:  East Capitol always throws ne
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off. So the rear of your property is south and so when you say
the norning light is comng in, it's comng in in the rear of
your property, correct?

MR WARLICK  Well, it's coming in fromthe side,
the side windows fromthe east, yes.

MR NETTLER | have subnitted to the Board an
addi ti onal packet of pictures which |'mgoing to ask himjust --

CHAI RPERSON GRI FFI'S: These?

MR NETTLER  Yes.

CHAl RPERSON GRI FFI'S:  Ckay.

MR NETTLER And those are in addition to the ones

that were a part of the submission that | had nade two weeks ago.

M. Warlick, just looking at the first one on the
subm ssion that was nmade today, does this show a -- the picture
depi cting the proposed construction as nodified by the applicant?

MR WARLI CK:  Yes.

MR NETTLER And that has the roof line |owered
fromwhat it was before?

MR WARLICK: Well, | have sone confusion about the
original drawi ngs that they nentioned that the civil engineer had
drawn. Those were incorrect because it shows ny roof |ine being
much higher than what it is. |It's actually about four feet |ower
than the drawing that they had there, so when they say they

dropped it, | don't know if they raised ny roof to nmake it | ook
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four feet higher or dropped theirs, but the --
MR NETTLER Ckay, and how was this picture
created with the representation of their building next to yours?
MR WARLICK: [It's correct.
NETTLER No, how was it created?
WARLI CK:  Thi s phot 0?

NETTLER Right.

2 % 3 3

WARLI CK: M/ nei ghbor was, divia Jones, the
artist doing this.

MR NETTLER  kay, so --

CHAI RPERSON GRIFFI'S:  |s she here today?

MR WARLICK: She's right here.

CHAI RPERSON GRI FFI S: Ckay. Have her raise her
hand. But | think it ought to be -- if you don't mind, M.
Nettler, let ne just explore this quickly, but this is taken off
of the architectural drawi ngs that you had in hand.

M5. JONES: Yes, yes.

CHAI RPERSON GRIFFIS:  kay. And it is -- | rnean, |
have sone problems with it because if you look at the face --
what should be face to face elevations, they don't appear to be
lining up. So if what you're tal king about -- okay, we're going
to get explanation on that, so |I'm not going to say anything
nore. Ckay.

MR WARLI CK: (One added point on that photograph,

the 311 house and the architectural drawi ngs shows that to be as
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high as ny house at 313 which is untrue. It's actually a neasure
guessing. It's nine feet |ower so when you | ook at the roof line
across there, it gives the inpression from their draw ngs that
it's just the same and it continues. It's not, it's actually
nine feet lower than --

CHAl RPERSON GRIFFI'S:  What's nine feet | ower?

MR WARL| CK: The 311 is nine feet |ower. Their
drawi ngs show it to be --

CHAI RPERSON GRIFFIS: Ch, | see, and you're saying.

I nean, and we appreciate, A-3 has been put back up and what

you're pointing to is then the building facing your building to
the right of your building.

MR WARLICK: Correct.

CHAI RPERSON GRIFFIS: So it's not really shown.

MR WARLICK: Well, hereis both -- here is 313 and
here i s Shakespeare house, next door, 311, they're showing it --

CHAI RPERSON GRIFFIS: Ch, | see they're showing it

MR WARLICK: It's not, it's down here. [It's nine
feet |ower.

CHAI RPERSON GRIFFIS: Right. wWll, | think -- |
think the Board is smart enough to --

MR WARLICK: Also on this, since we put this back
up, this roof line does not go to the top. It's actually about

six feet lower than this. The roof line is right in here. So
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when he says he's |ower and exposed out. That's not true. That's
not exposed. It's going to be level, because it cones actually
right to this section of the front of the house.

CHAI RPERSON GRI FFI S: Ckay, actually, let me nmake
sure that there's clarification on the Board for that. Do you
understand what that's -- okay.

MR NETTLER Wy don't we go back to the interior
of your property then that's being inpacted. Wat are the uses
made of those roons?

MR WARLICK: On the lower level it's the -- or in
the first level up, it's the dining room It's the only Ilight
the dining roomwould get. Adjacent to that is the kitchen. It
impacts the light considerably in the kitchen. You go up another
floor and it's the bedroom so it's the lighting for the bedroom
and t he bat hroomwoul d be totally bl ocked.

When you go up to the top floor, the sane, you have

a bedroom that is blocked and you have a bathroom that is

bl ocked. On the lower level, it is that back bedroom or [|ower
basenent apartment and the doors -- there are two doors in that
basenent apartnent, two wndows, so all of those would be
bl ocked.

MR NETTLER I think what you have are copies of
t hem I've got the color copies of those that were just
described and I'Il keep them Ch, you do? These are the w ndows

that he was tal king about, the roons. Do you have those in color
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CHAl RPERSON GRI FFI S: No, | don't think we have

t hat.

MR NETTLER Let ne give you this.

VI CE CHAlI RPERSON RENSHAW W have narked M.

Nettler's submission of eight and a half by 11 photographs as

Exhi bit 48.

MR NETTLER I'mgoing to give you col or copies of

the ones that you don't have color and the first ones are the

ones that have just been described in terns of the uses of those

rooms. |s there any other w ndows on those roons?

MR WARLI CK: There are no w ndows on the dining

room level and there are no other windows in the two bathroom on

the upper two levels. There are -- there is one w ndow left on

the kitchen back side and the upper bedroons. There is a back

wi ndow. Oiginally, all of those would have been covered up on

the 77-feet proposed house.

If 1 can show this photo, the 56-feet of M.

Hol | i day' s proposed building would cone all the way back to this

point, so it blocks everything fromthe top all the way down to

the basement on that side. This is only between this wall and

the -- this section, that is only four feet eight inches.

CHAl RPERSON GRIFFI'S:  I'msorry, but can you repeat
t hat ?

MR WARLICK It's even better here. The
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difference between the wall with the wi ndows and then the wall
that he would cone in six inches here, is only four feet eight
inches, soit's very narrowto begin with.

CHAI RPERSON (RI FFI S: Ckay.

MR WARLI CK: And this is -- you can see from
these, and one is an exhibit.

CHAI RPERSON GRI FFI S: Ckay.

MR WARLI CK So ny concern is that if | were
coming in to buy this home now and | knew that all of the Iight
woul d be lost out of that house, | wouldn't have -- | wouldn't
have agreed to purchase it in Decenber and | don't think anyone
else would now with the value that it's appraised at. It's got
to | ose considerabl e amount of value in a house that has no I|ight
in nmost of the roons.

MR NETTLER And what's the status of your
contract now with the Bankruptcy Court?

MR WARLI CK: W're in negotiations wth the
trustee pending outcome of the petition for building the house
next door at 315.

MR NETTLER I have no other questions of M.
warli ck.

MR WARLI CK: If I could nake one comment, this
house, ny house was built in 1892. For 110 years these w ndows
have been open to get the light and they've been opened for

people how live there, including nyself recently to |ook out of
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those windows. | do think it should be pointed out that when M.
Hol I i day builds his house he says on that wall against ny w ndows
he wouldn't put any w ndows. Wiy, because it would be bl ocking
out the light that he would have coming in ny house w ndow.  So
if nmy light's going to be blocked out with his building, it just
-- it seens unfair the danage is being done to me and |'ve been
t here nine years.

CHAI RPERSON  (RI FFI S: Ckay, Board nenbers,
guestions? Yeah, M. Hannahan?

MR HANNAHAM I was just wondering whether you
consi dered purchasing this property, whether you -- you knew t hat
the alley was there. Did you ever thing that perhaps sonething
would go up, understanding that there was a structure there at
one time? You were aware that there was a possibility.

MR WARLICK: That's a good question. No, because
when | noved in there, the forner owner decided not to build.
Then -- and | was always aware and the realtors always said

there's, you know, going to be trouble with the variance next

door . | don't have any trouble with M. Holliday building his
hone back to the wall when there windows start. | nean, | think
it's -- you know, it's his property and he should be able to do

what he would want to do and if it's shores up ny wall on that
side, that's fine. [I'll take that, but | wouldn't be opposed to
hi s building, just not blocking ny light out.

And so | knew maybe some day sonebody would build
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but |I didn't think they would be allowed to build that narrow or
particularly that far back.

MR HANNAHAM Ckay, do you think he's in
conpliance with the -- with zoning space between his proposed new
desi gn and where you are?

MR WARLICK: When it cones to the air and light in
ny house, no, | wouldn't think he could be in conpliance. I
would like if M. Holliday in this tw year's time he's been
doing this, would come to ny house and see what the effect would
be inside that light, but he hasn't. I've never had an
opportunity to speak to him He has never presented nme with any
of these proposals, not once. And when he says that he's worked
with the neighbors, I'm the nost effected neighbor and | have
never had an opportunity to sit down with him and go over any of
these plans and express to himother than at public neetings, the
damage to ny hone.

There hasn't been any concern on his part that's
been obvious to ne that he cares he bl ocks ny hone?

CHAI RPERSON GRI FFI S: Are you going to the ANC
neeti ng tonight?

MR WARLICK: Yes, | am

CHAl RPERSON GRI FFI'S:  Fabul ous.  Ckay.

MR NETTLER And with bells.

CHAI RPERSON GRIFFI'S:  No, he's not allowed to have

bel | s.
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MR HCLLI DAY: | have the bells.

CHAI RPERSON GRIFFI'S: It's bells back there. kay.
Any ot her questions? Yes, M. Etherly.

MEMBER ETHERLY: Sure, thank you. Two questi ons;
one which | think can go directly to M. Warlick and the second
one probably will need to get addressed to counsel. | apologize
for not having the exhibit nunber handy but M. Warlick, you
reflected two pictures and you tried to identify where the 56 --
the depth kind of cones back. Could you show that picture again
and kind of indicate once again, where that lift will kind of end
as far as your property is concerned?

MR WARLI CK: It brings it actually to the very
back of mny property.

MEMBER ETHERLY: Ckay.

MR WARLICK:  Yeah, the 56 feet conmes to here. The
original 77 was going to cone into here --

MEMBER ETHERLY: Go back.

MR WARLICK: -- and cover even those w ndows up.
| don't have a problemwith it comng to here and |I've even said
that if you want to extend it three feet because |'ve |ooked at
it and see what danmage it would do to the light and three nore
feet wouldn't hurt. So |I'm not opposed to it, just not bl ocking
ny |ight.

MR HANNAHAM Ckay, okay, thank you. The second

question, is was raised in terns of M. Varlick's -- |I'm sorry
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not M. Wirlick's, sone of the counsel's conments as related to
the uni queness issue and | think it's the nost appropriate tine,
M. Nettler, thank you, it's probably M. Nettler that | want to
address this to

When we look at this issue of uniqueness, you've
done very well to lay out in your exhibits additional squares in
the vicinity and speaking to this issue of width and depth. Wat
| want to run by you a little bit is we also have the issue with
regard to the subject lot that is adjacent to an alley. If you
take that into consideration, |ooking through Exhibits A and B of
your subm ssion, which we've nunbered Exhibit 37, | count by ny
rough estimation, out of the lots that you've highlighted only 12
that then beconmes sinilar to the lot in question neaning that
width is simlar and they' re adjacent to public alleys.

Does that necessarily cause you any concern? Does
that -- should the Board react any differently to your statenent
regar di ng uni queness?

MR NETTLER No, it shouldn't. | can respond in a
couple of ways to that. One is only 12? | mean, it's still 12
that you've identified that are next to alleys. The question |
have is why being adjacent to alley do anything really in terns
of making this property unique because of a condition with regard
to its width when what the alley does is that woul d provide nore
of an opportunity for him because it allows him to have the

wi ndows on one side where you couldn't if you were sinply dealing
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with a lot that was between ot her buil dings.

Two, and | know this was dealt wth sonmewhat
facetiously by M. Giffis, but -- by the Chair, but the reality
is alley closings and we look at this square, the reality is if
you -- you can do an alley closing today a lot faster and a |ot
easier than it used to be and you could present a situation.
This actually is what happens very frequently with alley closings
that are done now, is you can give back an easenent to the city
if there's a concern about having continued access in to that
squar e.

And in this square, you have another access into it
anyway but what it does is provide you with a basis for getting -
- for not having to need a variance, plus you could then build on
the lot with the half of the alley that then goes to you when
it's closed, which those other lots don't have. So the reality
is having an alley next to this property is probably a benefit
for this property owner as opposed to something that's adverse
and therefore, it's even nore inportant that when you' re focusing
in on the width of this property and you |ook at the nunber of
the properties that are simlar to it that don't have that
benefit that you really see and even though 12 of them are
adjacent to alleys, you really see just how this application
| acks uni queness and just how lacking that is when you consider
what's going on on Capitol HIIl in this area.

And Ms. Jones is going to testify about those facts
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and the conditions in this neighborhood.

MR HANNAHAM The reason why | broached that
subject is to an extent there's a very -- and this is nore of
just a comment for ny colleagues. I mean, it sounds like we
really have a very focused inquiry which is just this issue of
lot width. There's a lot of additional conversation that we've
had that | think has been very helpful in terns of laying out the
context of the subject lot, but the question before us is a very
specific one as it relates to lot and | believe the applicant has
nmade an interesting presentation with regard to -- |I'm going to
flip to Exhibit 38, M. Nettler, which was submtted by counsel
for the applicant on page 7 where the applicant notes that wth
regard to additional lots that front on East Capitol Street in
the sanme square, the applicant identifies -- | didn't do a rough
count but it appears to be one, two, three, four, five, six,
seven, eight, nine, ten, eleven -- eleven, maybe 12 lots that are
all sub -- I won't say substantially but range in width from19.5
feet respectively up to what appears to be a high of 51.72.

['m not saying that's necessarily dispositive here
but you know, once again, in terns of this issue of uniqueness,
it -- I'mgetting an interesting picture here with regard to the
subject lot that, you know, could conceivably be somewhat
conpelling. So that's why | wanted to kind of probe a little bit
as to kind of where you canme out on that.

MR NETTLER Well, and what we tried to give was a
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much broader picture of the conditions rather than a slice of one
portion of the square because even if you go to the rest of the
square, you'll find that there are alleys that are less than 18
feet and 16 feet and |ess. And that's why nerely looking at a
lot as if -- or looking at a street frontage of a lot right next
to that lot, is not in our view, what you need to do when | ooking
at the inpact of granting of variance on the basis of the 16-foot
wi de | ot.

Not only do you have to | ook at the square, but you
have to look at what's going on across the street, you have to
| ook at what's going on down the street because you are -- and |
think the Court was serious about this or obviously wouldn't say
if it wasn't serious about it, you are creating -- now, assum ng
the fact that every case is sinmlar, the Court said, "As a due
process, for due process purposes, once you nake a decision that
this lot is unique because of this factor, it's going to be very
difficult for you to say with anybody else in an area that they
could argue is a conparable area to this, whatever that area then
gets described as, that you could ever deny a variance for it
and essentially what you're doing then is you're acting as the
Zoni ng Commi ssi on.

You' re rezoning that area because all of them would
be entitled to variances for -- because of the width of our |ots.

MR HANNAHAM Al right, thank you, M. Chairnan

CHAl RPERSON GRI FFI'S: Any ot her questions? | would
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like to nove on also, Ms. Renshaw. Let nme just say for the other

two applicants that were here. W have now reached the m | estone

of 12:30. W wll be breaking for lunch after this case, so |
woul d suggest -- actually, we're going to call one nore case
after this which will be the Mers case, 16856 and we wll call

application HQ Acquisitions, LLC, 16857 after our |unch break.

So if those applicants are in the room they can
pl an accordingly. It's 12:30, if we finish this up in half an
hour, we will be back here by 2:00 o'clock to finish our norning
session and then start a rough afternoon. So all updates being

said, let's turn back, and you have other w tnesses, right, M.

Nettler?

MR NETTLER  Just one other witness.

CHAI RPERSON GRI FFI S: kay, good, thank you.

MR NETTLER  And the other witness was M. Jones
and -- oh, did you want to do cross exani nati on?

CHAl RPERSON  GRI FFI S Yeah, see that, that's
exactly why | say in the beginning to interrupt ne. Cross

exam nati on.

MR DePUY: Thank you. For the record, Jacques
DePuy. M. Warlick, would you support an alley closing if the
effect of the alley closing were to allow M. Holliday's project
to go forward?

MR WARLI CK: Probably not, no. It's an historic

al | ey.
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MR DePUY: Thank you. Isn't it a fact that the
order of the Bankruptcy Court which your counsel has provided to
the record, dated January 23rd, 2002, indicates that if your
purchase of the property does not close by March 15th, 2002, that
you'll have no further claim against the estate and that you
waive any and all <clains against the estate you nmay have
including any interest in the property and that, therefore,
shoul d you choose to, you can walk away fromthis property?

MR WARLICK: Yes, that's true and the attorney for
the trustee of the Court is here today and will acknow edge that
we're still in conversations regarding ny continuing to purchase
t he hone.

MR DePUY: Ckay, thank you. You testified with
respect to the height of the structure, M. Holliday's structure.
Is it your testinony that the structure exceeds the allowable
hei ght ?

MR WARLI CK: No, | didn't testify it exceeds
anything other than the fact that the drawi ng exceeds the reality
of what the building is right now

MR DePUY: So it's not your testinony that the
revised plans exceed |ot occupancy or any other zoning
requi rements other than lot width; is that correct?

MR WARLICK: Yes, and that's not -- you know, |'m
not the zoning expert, so --

MR DePUY: | understand.
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MR WARLI CK -- whether it exceeds it or not,
that's left up to the Board itself.

MR DePUY: Wth specific requests, or excuse ne,
with specific respect to the relief that's requested here today,
nanely a variance from the lot width requirenent, how does the
granting of a variance fromthe lot width requirenent to allow a
building of 16 feet in width effect you as opposed to a building
which is 18 feet in width? Were everything else to be equal,
how does a 16-foot building effect you adversely as opposed to an
18-foot w de buil di ng?

MR WARLICK: The 16 feet, if it would come back in
length to the 35 feet, it would not effect me at all.

MR DePUY: So it's the length of the building
which you object to, but which you ve acknow edged does not
exceed any zoning requirements or does not violate any zoning
requi rements that you know if.

MR WARLI CK: Wll, | didn't know if it violated
any zoning requirements. It's not up to me to decide. Wether or
not it's 16 feet or 18 feet, you know, is not the issue for ne at
this point.

MR DePUY: Thank you.

CHAI RPERSON GRIFFI'S:  Any other cross exani nation?

Redirect?
MR NETTLER  Just two questions.

CHAI RPERSON GRIFFI'S:  |'msorry, okay.
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MR NETTLER  Just two questions. You don't know
whet her you have any standing to oppose or support an alley
cl osing, do you? Do you personally know that?

MR WARLI CK: No.

MR NETTLER Ckay, and with regard to the if it
was 18 feet wide, if a building -- if soneone was to construct a
building on a site that was a matter of right, would you have a
forum in which to address the concerns that you' re addressing
t oday?

MR WARLI CK I guess at the ANC or the historic
revi ew meeting, yes.

MR NETTLER Ckay, but not with regard to any
zoning issue if it was a matter of right.

MR WARLI CK:  No, no.

MR NETTLER So it's just the fact that he's
seeking a variance and has to address these issues that gives you
this opportunity.

MR WARLI CK:  Absol utely.

MR NETTLER  kay, no other questions.

CHAI RPERSON GRI FFI'S:  Thank you very much.

M5, JONES: Good norning, Chairman Giffis and

menbers of the Board. M/ name is divia Jones. I'm here as a
joint tag team with ny husband James Jones. W suffer quite
disability. I'm the shy one and he had surgery yesterday, so

this is why we're both doing this.
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CHAI RPERSON GRI FFI S: So you get the hard work.
Just for clarification, is this one of your wi tnesses?

MR NETTLER Yes, she's one of the parties.

CHAI RPERSON (RI FFI S:  Ckay, good.

M5. JONES: Yes, we -- ny husband and | reside at
317 East Capitol Street, which is the little gray house |ocated

directly across the alley fromthe subject property. W've owned

the house since 1973. | summarized -- our occupation of this
house is sunmarized in this. I'"'mgoing to try to nove it along
for you.

MR NETTLER If you could, when you're doing this,
just nmake -- when you're nmking nention of where you are |ocated
or making reference to certain exhibits, if you can do that as
wel I .

M. JONES: kay, I'll do that.

MR NETTLER And D1 is the exhibit which shows
where their house is |ocated.

M5, JONES: Yes, I'm sorry, Exhibit D1 shows the
little gray frane house. That's ours.

MR NETTLER That was attached to our statenent.

M5,  JONES: Ckay, I'll try to stick to this a
little better then. From 19 -- we lived in this property until
1978 at which time we bought another property in the same square,
325 East Capitol Street. W then noved to 325 and rented out

317. Later in 1989 we noved to New York and subsequently to
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Mexico. W returned to Capitol H Il in 1998

W retai ned ownership of this property throughout -
- both of these properties throughout all of this tine and since
1998 we have lived at 317 East Capitol and we've been renting 325
East Capitol. The 25 years of our property ownership on the H Il
has nmade us very faniliar with the nature of the HIl and the
properties that are there.

It is our wunderstanding that the applicant's
request for this variance, he has to -- with his request he
shoul d denonstrate that there is sonmething unique about the
property that he requests the variance for. M understanding is
that he clains that being 16 feet wide, he's unique on the HII.
It sinmply isn't. In answer to M. Etherly's request or question
I thought for a minute about it and it seened pretty |ogical but
it seens to nme that the zoning rules tell you a mnimum not a
maxi mum

So | don't know that there should be an objection
that there are others that are larger. The question is whether
16 feet is unique and it seenms to ne that it isn't. | have an
exhibit for you. If you'll turn Exhibit A of our March 26th
subm ssion, you'll see that Lot 28 in Square 767 has a lot width
of 16 feet, also Lot 17 in Square 817 which is located across 4th
Street SE, has a lot width of 15 feet.

Exhibit B is really a telling exhibit because it

denmonstrates the intense comunality of lot route plans on

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

120

Capitol HIIlI. There are nmany, nmany narrow lots on Capitol HII.
The applicant also argues that the depth of his lot is unique
and creates a unique hardship but | don't understand that because
it sinply creates a larger footprint for inprovenments to the site
and deep lots are certainly not uncommon on Capitol H Il also.

I'm very happy to have this chance to speak with
you all today. Unfortunately, we missed the opportunity before
the Preservation Review Board and | think along with that 1'm
going to try to give you a little rapid background because before
M. Holliday closed on this property, we advised him that the
vari ance obtained by the previous owner had expired and that we,
as well as our community, would oppose any re-application for
variances and | -- to the extent that there's any equity invol ved
here, | just wanted to say that we did that in witing and he had
phone notice and that was before he bought the property.

It's our understanding that he paid a reduced price
for that property based on the risk that he might not obtain
variances in order to develop the property. W tried to obtain
the records for this, the suit. They were sealed at the request
of the applicant and we were not able to actually get them to
bring themto you.

CHAI RPERSON CRI FFI S: Ckay, and I'm not sure it
would have much bearing in terms of -- and it wouldn't be
appropriate to nmake an econom c hardshi p argunent on this.

M. JONES: kay, okay. Now, I'd like to explain
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one thing because it may seem a little odd that we're in
opposition to the current proposal, when we have subnmitted a
statement of support as the other -- the applicant has pointed
out for the first variance.

W were not living in the property at the tine.
There had been two fires on the property. It was abandoned,
basically, overgrown and we had a neighborhood itinerant naned
Sam who took up residence there and used the yard for his cooking
facilities. It was very nervous naking for people who owned the
150-year old frane house next door. So this -- when sone -- and
we weren't here.

And when soneone wanted to build there | can tell
you, we were thrilled.

CHAI RPERSON (Rl FFI S: The scarecrow in the Wzard
of Qz, right?

M5. JONES: Yes, yes. Al right, I"'mtrying to see
-- oh, I wanted you also to know that M. Warlick has taken such
good care of this even though it wasn't his. He conpletely
changed the whole property. Despite his know edge that variances
for the property expired, applicant nanaged to secure building
permts and in 2001 commenced construction activities at the
property.

W were concerned because we hadn't received any
notification of hearings related to historic preservation or

zoning and, of course, M. Warlick (sic) knew our interest in
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this and so we had rather hoped we woul d have heard sone of this.
Instead what happened was that a bulldozer arrived and in a
wonder ful Perils of Pauline fashion, the neighbors were out there
trying to slow themdown a little.

Anyway | will say that M. Warlick (sic) when we
were able to find him-- not M. Wrlick, when we were able to

find him M. Holliday, called off +the dogs, renoved the

construction and then things proceeded. Unfortunately, at this
time, after -- we did have a neeting. M. Holliday indicated
that he really did want to work wth us. I want you to

understand, we are not a closed door society by any means and if
this sounds like a finger-pointing match, we don't want that and
we're trying to avoid that.

CHAI RPERSON GRI FFI'S: | 've seen wor se.

M5. JONES: kay, but we're really -- we are really
open to working with himon this property.

CHAl RPERSON R FFI S: And | think that's
appreciated, | mean, for sure from the Board' s perspective, but
for the long-term perspective really the only thing that matters
is, you know, the people that are going to live there.

M5. JONES. Yes, absolutely. The problemis that
our communication has been spotty at best and we've been
presented again and again with things that have been past the
adm ni strative level, though not to Board level, but a lot of

times decisions are nmade prelimnarily that are difficult to
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influence |ater. And we lacked notice time and tine again of
every successi on of plans.

And by the way, when we talk about earthquake
zones, sonetines seeing the way these plans keep shifting, it's
very hard to keep track of what we're building here at any given
nmonent and that has put us at a substantial disadvantage in
trying to convene a group of people to look it over and have
di scussi ons.

CHAI RPERSON GRI FFI S: Indeed, let me speak and
interrupt you on this because first of all, as | stated before,
there are certain regulations of announcements that have to
happen and | don't know anything about HPRB but they nust have
sone sort of notification. |If I'mnot mstaken, the Capitol H I
Restoration Society letter or there was sonething in the record
that had indicated that a lot of neighbors hadn't been notified
about the preservation.

They, in fact, were going to take steps to nake --

M5. JONES: Yes.

CHAI RPERSON CGRIFFIS: | think that is an excellent
idea. That is the nost appropriate way. There are an awful |ot
of committees and associations that do that in order to notify
the community. So --

MB. JONES: Yeah, this was not on their website.
W | ooked at the website.

CHAl RPERSON GRIFFI'S: R ght, right.
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M5, JONES: W thought we were tracking and we

weren't.

CHAI RPERSON (Rl FFI'S:  Ckay.

M5. JONES: Anyway, we have in here that while this

notice was not given to us, it was given, however

to nei ghbors

who are nore distant. In fact, that was how we al so heard about

this, was through the runor mll, because the neighbors who are

imediately in contact with the property were not inforned of

plans that had been distributed elsewhere for

approval .

support and

CHAI RPERSON (RI FFI S: Ckay, plans but you saw the

orange signs out front and --
M5. JONES: Yes, we did see that.
objecting to the lack of formal notice.

CHAl RPERSON GRIFFI'S: Al right.

W are not

M5. JONES: This is only because it seems to ne in

listening to the earlier testinony that was sone indication that

we had not been trying to work with M. Holliday.

CHAl RPERSON GRIFFI'S: Ch, right.

M5. JONES: | just want you all to know that.

CHAI RPERSON GRI FFI'S:  Ckay.

M5,  JONES: Ckay. As indicated

in our March

subm ssion, we are greatly troubled by the proposed building for

the property. W think it will have a negative

light and air to surrounding properties, including
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negative inpact of the proposed building results from the
building's inconpatibility with the surrounding neighborhood.
The proposed building, even at its reduced height, is too high
and | would like to comment briefly on these photographs.

These -- | amnot -- the first time | ever used the
program that cane with ny Mcrosoft on cutting and pasting
phot ographs was for this and ironically it was not done as a tool
to argue in a Board. It was done because | was trying to figure
out whether or not the trenmendous anount of energy it takes to
oppose sonething was really worth it.

So | really wanted a representati ve exanpl e of what
this was going to do to our neighborhood. And | basically cut
and pasted the drawings, the architectural drawings and then
superinposed them and they |ooked pretty awful because they were
all white and black and that wasn't fair. So | tried to color
themin and this is just the best | could get it to be.

| do believe | wunderstand the problem that was
expressed here about the different heights of this property. One
of the problens we've had is trying to get an actual sense of how
tall it is, because | do know that M. Warlick's property as
represented -- | couldn't adjust these plans to show on the
phot ograph what they showed on the construction plan because the
construction plan over-enphasi zed the height of M. Wrlick's and
so it made it look -- if | tried to align the tops, it would be

an inaccurate representation of M. Warlick, so | tried to align
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t he wi ndows because that seenmed the fairest way.

CHAI RPERSON GRIFFI'S: Al right, where there it is.
I mean, and | think we appreciate your effort and certainly as
you say, it was diagrammatic for your own use. W do have it in
front of us.

M5. JONES: kay, great.

CHAI RPERSON  CGRI FFI S: But we wll reference,
obvi ously, the architectural plans in |looking at all of this.

M5, JONES: Well, but that's why | worry about
because |'m not sure the architectural plans are accurate. [''m
not casting aspersions. It's just | see some things that |ook to

ne like internal conflicts when you're trying to actually draw

them

CHAl RPERSON CGRIFFI'S:  Right, and | would agree. |
nmean, we brought up several. Now the issue for us will be where
does it -- does it go directly to the relief sought?

M5. JONES: Absolutely, and | do have one question
or one observation in line with that, this is that |I think by far
the building nmost profoundly effected is M. Warlick's. And --

CHAI RPERSON GRI FFI'S: W have his testinony.

M5.  JONES: Yes, but what | want -- what is
confusing to nme is whether or not when you're talking about the
width of the property, you are then permtted to consider because
of variances required, the inpact on those other properties. Are

you or not? The light and air inpact.
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CHAI RPERSON GRI FFI S: | don't think I'm follow ng
your questi on.

M5, JONES: Yeah, in other words, what is the
difference between being 16 feet wide and 18 feet wi de, do you
see and it seens to nme that once you're in this court, then you -
- or this hearing, you then can consi der those things.

CHAI RPERSON CRIFFI'S:  Let ne do this; I'"'mgoing to
ask that M. Nettler at our lunch break explain that to you.

M5. JONES: Ckay.

CHAl RPERSON CRIFFI'S:  Because | think the Board is
clear, there is a variance -- well, conformng the ot has to be
-- in the R4 zone has to be 18 feet wi de. This is 16 feet.
Therefore, to put any building on this lot there's a variance
requi rement and that's why we're here.

M5,  JONES: And then -- but you are allowed to
consider the inpact on Warlick's light and air.

CHAI RPERSON GRIFFIS:  Well, yes, the test for the
application for relief.

M5. JONES: Al right. Let ne see, the size of the
various inprovenents -- let me see, I'mtrying to go faster. The
proposed building, even at its reduced height, is too high. | f
you turn again to the first three photographs subnmtted today,
you will note that the proposed building towers over the alley
and our property.

As pointed out by the GCrenshaws in their
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subm ssion, which | think you have before you, the previous

i mprovenents to the property were nmuch shorter and along with our

resi dences created bookends to the alley. There is -- we tried
to generate following the outline on the wall, the height of the
ol der bui | di ng. M. Burr will be able to tell you actually how

high it was. He's actually seen it.

This is illustrated in Exhibit CG1 and G2 to our
March subm ssion. Exhibit G1 shows the outline of the previous
structure and G2 is a conputer generated graphic, illustrating
the street scape of the block. Wth a structure the size of the
previous inprovenents, to be conpatible with the nei ghborhood,
and so as to avoid any negative effect to the light and air
available to surrounding parties, any inprovenents to the
property should step down from 313 East Capitol Street.

This wll create a transition to the taller
buil dings on the block and continuity along the street front. As
illustrated by the first three photographs subnmitted today, if
the proposed building is constructed, it wll tower over our

residences and look directly into our bedroom Wth regard to

building height, | would like to point out -- | think 1've
already done this -- that the applicant's plans are disingenuous
at best. It's very hard to even get a good picture of what that

hei ght is going to be.
Al t hough the applicant has revised his plans, we do

not approve of the revised plans if there is any undo hardship.
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The building is not conpatible with the surroundi ng nei ghborhood
and would adverse effect light and air available to the two
surroundi ng properties. Any devel opment to the property should
be no nore than two stories high and no nore than 32 feet deep.
For these reasons we request the Board deny the request for the
vari ance.

CHAI RPERSON (R FFI S: Thank you very nmuch, M.

Jones. Board nmenbers, any questions? O o0ss exanination?

MR DePUY: Ms. Jones, Jacques DePuy for the
appl i cant. You indicated in your review of various lots on the
HI1l that there are lots that are 16 feet or less. How many of

those lots are inproved?

MB. JONES: Just one mnute. | believe nost of
them are. In fact, when | saw this, it nade nme think about the
purpose of zoning when you transit from having no zoning to
having zoning. | suspect that the zoning people actually |ooked
at how many were inproved and understood that those were largely
smal l er buildings and that they would live with it, and | think
that they probably wanted anything new not to be built upon and
that that's why they nade that rule since they already knew there
were so many that were 16 feet wide.

MR DePUY: | wasn't asking for your specul ation on
what the Zoning Comm ssion mght have done. I was asking how
nmany are inproved and your answer is nost of them is that

correct?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

130

M5. JONES: | believe so, yes.

MR DePUY: Is it possible that they're all
i mproved, or substantially all of themare inproved?

M5, JONES: I don't know. I"'m working from plots
i n the nei ghbor hood.

CHAl RPERSON GRI FFI'S:  kay, that's fine.

MR DePUY: Do you know whether or not existing
properties can occupy by special exception their |ot occupancy up
to 70 percent?

M5.  JONES: O course they can, iif they're
exi sting.

MR DePUY: |If they're existing.

MB. JONES:  Uh- huh.

MR DePUY: You testified with respect to light and
air. How wide is the alley separating the subject site from your
property?

M5,  JONES: Wll, it's an interesting question
because | have been reading that it's 15. | think it's actually
sonewhat snaller. M. Burr will speak to that.

CHAI RPERSON GRI FFI'S:  So you don't know.

M5. JONES: No.

CHAI RPERSON GRI FFI S: Ckay.

MR DePUY: And is it comon on Capitol HIIl for
properties to be separated one ot fromthe other by an alley?

M. JONES: Well, if there's an alley there, it's
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separated. Maybe | m sunderstand your question.

MR DePUY: Assunming that the alley was 15 feet --

M5. JONES: Yes.

MR DePUY: -- is it common for a 15-foot
separation fromone property to another to exist on Capitol HII?

M5. JONES: Wth an alley there? Yes.

MR DePUY: And if there are no alleys, is there
such a separation?

M5. JONES. There are sone. |t depends if there's
sem -detached or not. I'mnot -- | may not -- | nay be nissing
what you want here. Could you ask nme again so | understand?

MR DePUY: No, that's fine. Wth respect to the
height, is it your testinony that this building exceeds the
al | onabl e hei ght ?

M5, JONES: No, | don't believe it exceeds the
al l owabl e height if there's no regrading.

MR DePUY: You testified that there's no
uni queness and that there's no undue hardship. Is it vyour
testinony, is it your know edge that the hardship test applies in
this case?

M5. JONES: | amnot a zoning | awyer.

MR DePUY: You testified that you would support a
house of no nore than two stories high and no nore than 32 feet
deep. Do you know what the l|ot occupancy of such a structure

woul d be?
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M5. JONES: It would be very small. It would al so
duplicate the original.

MR DePUY: Thank you.

CHAI RPERSON GRIFFI'S:  Any other cross exam nation?
Board menbers, any questions? Ckay.

MR NETTLER That concludes this party's
presentation.

CHAI RPERSON (RI FFI S: Ckay.

MR NETTLER Except for maybe sone final renarks
by nyself, but unless you want to immediately go over into the
ot her individuals and we nove away, that's fine.

MR BURR M. Chairman, ny renarks will be short.

CHAI RPERSON R FFI S: Ckay, yes, why don't vyou
finish up and then we'll have the table filled with those that
are renaini ng.

MR NETTLER Yeah, just wanted to be extrenely
brief because | think, you know, there's always an issue |iving
in an wurban environment as to whether there's going to be
devel opnment or not developnent and you tend to expect that
there's going to be devel opnent. There are going to be changes.
There's going to be uses nade of property and | don't think as
you've heard testify by ny clients, that they're not opposed to
there being sone devel opnent on the site. The problem is, is

that once you have a situation where a variance is required, you
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sort of open up a variety of different issues that never get
addressed in the normal run of the mll situation, so if this was
18 feet wi de, you have to deal with certain issues
notw thstanding the fact that they may have inpacts on you and
you can't do anything about it.

You can petition the Zoning Conmi ssion to change
the situation or the District of Colunbia to change the building
codes, all types of things that you mght be able to do but you
can't deal with what is permtted as a matter of right in the
sane sense that you can when you find yourself in a position of
having a variance that's sought because the variance opens up the
-- a whole panoply of issues that the Zoning Conmi ssion has, in

its wisdom decided you need to resolve and it has in this case.

And it's causes us to look at those issues and
their inpact, not because we |ook at what could be done as a
matter of right on this site, not because of what inpact a natter
of right building would have on this site, because of the fact
that there is a property owner who's seeking a variance from a
zoning requirenent that the Zoning Conm ssion recogni zed needs
your addressing in a different context.

It's unlike the situation in Virginia and other
states where you have planning review of alnost every project
that's devel oped where you have a whole bunch of considerations

that go into the ultinmate devel opnent that's produced. That's
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not the way the situation exists in the District of Col unbia.

And so while we have that urban environment and we
have a situation where there's expectations of new construction
and we have a situation where that new construction is going to
have inpacts that are going to be adverse, it's only in the
context as we have here where those adverse inpacts really get
addressed. And while even ny clients may be willing to accept a
devel opment here that has lesser inpacts, it's not to |ose sight
of the fact that there is a criteria here, the uniqueness of the
site that also intrudes upon even having that situation presented
bef ore you.

And to avoid those situations, like in 1991 nmany
property owners try and work out arrangenents with the conmmunity
to have a nuch nore abbreviated process before the Board of
Zoning Adjustnment which may not get into certain issues that
ultimately should be gotten into if it was a -- not to distract
from your responsibility but sonmetinmes they just get lost in the
fact that everybody wants sonething to happen.

Vell, in this case, they're not |ost, not everybody
wants the same thing to happen. And we're before you because we
don't think what's being presented to you is the thing that
shoul d happen.

CHAl RPERSON GRI FFI S: Ckay. VW Appreciate that,
M. Nettler.

MR NETTLER And | would nove ny exhibits into
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evi dence that we've passed up to you.

CHAI RPERSON GRI FFI S: Yeah, it's already done. I
don't think a notion actually is needed for that, but
technically. Anyway so that concludes yours with your w tnesses.
You fol ks can free up those tables and we'll center you a little
bit. Get some bl ood noving.

SECRETARY PRU TT: Chairnan, | believe you said M.
Burr to testify.

CHAI RPERSON GRIFFI'S:  Cnh, he's not goi ng anywhere.

I'm just asking the other folks to step down so that M. Burr

mght get a nore central seat. And while we have this brief
nonent, | can already assune that the afternoon applicants are
coming in and | just want to reiterate the fact that we are

finishing up the first case of the norning at 1:00 o' clock and
will be recessing for lunch after the second case of the norning
and anticipate being back here by 2:00 o'clock if that helps
anybody' s schedul e.

M. Burr.

MR BURR Yes, ny name is Tinothy Burr. M wfe
and | have lived on Capitol Hill since 1966. W have lived in the
house at 316 A Street, directly behind this lot since 1971. W
remenber the house that was in this particular |ot. It was a
small frame house, very simlar to the one that is in the sane
position on A Street NE at the alley and it was a wood house, two

stories, with a dog |eg. The dog leg went along the 315 side,
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excuse ne, the 313 side. so that the light that was bl ocked by

any part of that house was granted sone additional |ight because

of the dog | eg making a court, in fact.

The house was small an it was very much in line

with the size of the lot. W would see that there would be sone

unique value in replacing that house, in

reconstructing sonething simlar to that house.

rebuilding or

CHAI RPERSON (R FFI S: How |ong was the original

house?

MR BURR | don't know exactly, sir.

CHAI RPERSON (R FFI S: Ckay,

but j ust for

clarification, what we see obviously is the inpact on the comon

wal | .

MR BURR Right.

CHAI RPERSON GRI FFI S: Ri ght ? But you're saying

there was actually a dog leg that extended that building down

whi ch was not connected --

MR BURR It probably was about
[''mnot sure.

CHAl RPERSON GRIFFI'S:  Twenty feet

have had an original depth of upwards of 50 feet.

20 feet nore but

nore. So it may

MR BURR More like | would say 40, 45, but |

don't know -- | don't have any drawings or anything like that to

be able to say exactly.

CHAI RPERSON GRIFFI'S:  Ckay, that's fine.
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MR BURR But it did have a dog leg on the 313

si de.

CHAI RPERSON GRI FFI'S: R ght.

MR BURR W are concerned about the size of this
property, about the inpact it will have on parking in our area

because this is a two-flat building and there is parking provided
only for one, one car if --

CHAl RPERSON (Rl FFI S: But M. Burr, you're aware
that that is within the zoning regul ations.

MR BURR | am

CHAI RPERSON GRI FFI S:  Ckay.

MR BURR W are also concerned about the inpact

that this will have on the appearance. And | realize that this
is a Hstoric Preservation Board conment. Qur concern, too, is
that it will in fact, block light and air for M. Warlick. It

does also have an inpact during the process of building on our
access to our parking because we are assuning that there will be
all sorts or construction vehicles that will be in there over a
consi der abl e anount of tine.

This morning | nmeasured. There is a curb which is
original to the |lot that goes along the front part prior to where
the construction would begin. That curb was installed by the
District, |'m assumng probably 100 years ago. It goes along
side the fence that is in place there. Masuring out from 313 to

that curb from the common wall is approximately 15 feet.
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Figuring that there is approximately six inches of the comon
wall that is considered to be part of the lot, it seens to ne
that this is less than a 16-foot |ot.

['m not a surveyor, | don't know exactly what it
is, but it seens to ne that perhaps this is not a full 16-foot
lot, in which case, there are some questions about the size of
this building on this lot.

CHAI RPERSON (RIFFIS:  kay, well, frankly, if this
was approved, obviously, they would have to build wthin
conformance of the |aw They couldn't build outside of their
property line.

MR BURR Right.

CHAI RPERSON  (RI FFI S: And where we have for
evi dence today and unless you can refute that definitively, is 16
f oot .

MR BURR Ckay. The -- our hope is that this |ot
will -- that this property will provide a dog |leg as nost Capito
Zone houses have, to help to alleviate some of the problens for
M. Varlick and that if it does have to be this size and if you
do approve it at this size, that you wll include that as a
request so that it will meet those requirenents. | realize that
the zoning is not considering the height of the building other
than that it nmeet the hei ght requirenents.

CHAI RPERSON  GRI FFI S: So we wouldn't have any

jurisdiction over it. Wyether we consider it or not is something
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el se.

MR BURR R ght, and basically that is ny comrent
on it. W have lived there for, as | say, 30 years. W fought
the Folger when they were planning to turn it into a canpus and
build a huge building there as a second Folger and we hope to
keep this as a residential area and we hope to keep it as a
residential area that matches the rest of the bl ock.

CHAI RPERSON (RI FFI S: Ckay, thank you, M. Burr.
Board menbers, questions?

VI CE CHAI RPERSON RENSHAW M. Burr, was the dog
| eg one story or two story?

CHAI RPERSON (RI FFI'S:  Don't guess.

MR BURR This is 34 years ago.

VI CE CHAl RPERSON RENSHAW  Ch, you can do it.

MR BURR I'm sorry, this is 34 years ago. I
think it was two story but |I'mnot sure.

VI CE CHAl RPERSON RENSHAW And did that dog leg
then bl ock some or all of those side wi ndows of 3137?

MR BURR The dog |l eg was on the 313 side and as |
say, | don't renenber whether it was one or two stories.

VI CE CHAI RPERSON RENSHAW  But were those w ndows
bl ocked?

MR BURR Sonmewhat, but considerably |ess than
this was.

VI CE CHAl RPERSON RENSHAW  All right. Thank you.
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CHAI RPERSON  GRI FFI S: Anything el se? Cross
exam nation? You were thinking about it though?

MR NETTLER  Well, M. Renshaw asked the question
I was going to ask and since there has been a request by the ANC
to leave the record open, | will see if | can try and answer the
question, if possible, soit's really a comment, not a question.

CHAI RPERSON (RI FFI S: CGood, well, that mght be
very appropriate if you find that. Ckay, thank you very much,
M. Burr.

MR BURR  Ckay.

CHAI RPERSON GRI FFI S: Wwo do we have left for

testinony, opposition, support? Nothing.

VICE CHAI RPERSON RENSHAW Capi t ol H storic
Preservati on.

CHAI RPERSON  GRI FFI S: No, we've gone through
everything. It's in the record. Cay, I'mgoing to do this. 1'm
sorry.

A VOCE M. Censhaw had to | eave.

CHAl RPERSON GRIFFI'S:  Ms. Orenshaw had to | eave.

A VA CE Can she submt her testinony for the
record?

CHAI RPERSON (RI FFI S: Absol utel y. Vell, | say
absolutely. W'Ill allow that nowin that we will keep the record

open to receive Ms. Crenshaw s al so. Ckay, then last, what we

have to conclude this case would be closing remarks by the
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applicant, and M. DePuy, 1'm going to ask your indulgence and
give the Board five mnutes just to stretch our legs and we will
return for your closing.

VW will call Myers and get through Myers and then
we're going to have sone lunch. Thanks. W'Ill be back in five

(Of the record at 1:07 p.m)

(On the record at 1:17 p.m)

CHAI RPERSON GRI FFI S: I may have been abbreviated
in ny comments upon leaving but we wll have rebuttal now and
then closing statement by the applicant. So, M. DePuy, we'll
turn it over to you.

MR DePUY: M. Chair, nenbers of the Board in lieu
of any rebuttal, we'll sinply nake a closing statenent in
recognition of the hour.

CHAI RPERSON GRI FFI'S: Wl I, take what you need

MR DePUY: | under st and. | understand you're
giving me that right.

CHAI RPERSON GRI FFI S: Ckay.

MR DePUY: M. Chair, menbers of the Board, the
parties in opposition would essentially have this Board rewite
the zoning rules for M. and Ms. Holliday and this lot. They
would essentially have a lot occupancy of approximately 40
per cent . They would essentially ask for a height of well Iless
than 40 feet. W're not exactly sure what height they would

accept but less than 33 feet and a house which is |less deep than
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is allowed as a matter of right.

W think that that is unfair and inappropriate. W
believe that the only relief being requested today is from |ot
width, that the lot width is, in fact, a unique condition. That
the lots of this width on Capitol HII that are not inproved
nunber on the fingers of one hand.

M. Nettler's clients submtted exhibits which

showed a nunber of lots less than 16 feet, less than 18 feet.
There is no question that Capitol HIIl, as other areas in the
city have -- that are densely devel oped have narrow houses and

narrow lots. Al of those lots, however, or essentially all of
themare inproved. This lot, by contrast is uninproved.

The consequences of the denial of an application
that seeks essentially to build a matter of right house on a
substandard ot would be to deprive this owner of the beneficial
use of its property. Essentially, nothing could be built on this
property if a variance fromthe ot width were not to be granted.

W subnmit that the variance tests have been net,
that in fact, this is a unique situation. It's a substandard
lot, that it is not a typical situation on Capitol H Il because
it is an uninproved lot, not an inproved |lot and, of course, as
was said, there are different rules applying to properties that
are inproved, nanely that can seek larger |ot occupancy by
speci al exception.

A practical difficulty clearly occurs as a result
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of this condition, nanely as was testified to, the interior of
this house is only 14 feet because of the narrow lot, which is 16
feet. A 14-foot house on the interior is a very narrow house.
It's a difficult house to work with and work around. That is the
practical difficulty that results fromthe uni que situation

Wth respect to the third test, namely a
consistency with the zone plan and no adverse substantial inpact
to the public harm we submt that a project that conplies with
| ot occupancy and rear yard provides all the light and all the
air that is required and is appropriate for both the subject
property and adjacent properties. And in fact, that the Iot
occupancy and the rear yard requirements are designed for that
particul ar purpose.

The revised plans are in conformance with those
requi rements and therefore, this project as revised requires wth
all the applicable requirenments and therefore, satisfies not only
requi rements but the intent of the zoning regulations wth
respect to light and air. And we submit that as a result of
that, this application should be granted. Thank you very much.

CHAI RPERSON GRI FFI S: Thank you very nuch. Cay,
let us set dates on this. I would propose that we have a
decision on the 7th of May. Staff will informnme if that is
correct and then why don't we wal k through what we have, in fact,
requested in terns of submssion to the record and then the dates

for subm ssion of originals and then --
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MB. BAILEY: M. Chairman --

CHAI RPERSON GRI FFI'S:  Yeah.

M5. BAILEY: -- ny notes are indicating that we've
asked the Ofice of Planning to revise or clarify the
inconsistencies in the report that was presented today. W're
al so expecting a report from Advisory Nei ghborhood Conm ssion 6-B
and |'m sorry, but M. Nettler is to answer a question and |
didn't get what the question --

CHAI RPERSON GRIFFIS: M. Nettler was going to | ook
to what the original building footprint was.

MR NETTLER  Correct.

CHAI RPERSON (Rl FFI S: W're also going to receive
Ms. Orenshaw s testinony.

V5.  BAI LEY: Was that sonething that was to be
present ed t oday?

CHAI RPERSON GRI FFI' S: Yes.

M5. BAILEY: And those were the submissions that |
have, M. Chairnan.

CHAI RPERSON GRI FFI'S:  Ckay, Board menbers, anyt hing
that we've left out?

VI CE CHAI RPERSON RENSHAW No, just to note that
the Capitol H Il Restoration Society submtted a report that was
based on a larger building and I'mwondering if the revised plans
are going to be submtted back to Capitol HII for --

CHAI RPERSON GRI FFI'S: Ch, you know and - -
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VI CE CHAl RPERSON RENSHAW -- an additional report.

CHAI RPERSON GRI FFI S: -- you were indicating that
we were going to go through that. I may have skipped over that
totally, but it is in the record. They were in opposition to
this. Let -- | think we could request the applicant to submt
revised plans to Capitol H Il Restoration and request a -- if it
is possible, I'm not sure what their schedule is or how they

woul d have neeting or what it is but if it were possible to
revise their own report on this application. Anything el se?

Any of the parties think I'm m ssing anything that
was asked for? (Okay, let's run through schedule on when these
wll come in.

MB. BAI LEY: April 22nd, M. Chairman, unless
soneone has a concern, that subm ssions are supposed to be filed
with the Ofice of Zoning by April 22nd and | just remnd the
participants that the submssion are to be served on the parties
and then the response to the submissions would be due on April
29th, that's a week later.

CHAI RPERSON (RI FFI S: Right, one we did forget or
maybe | didn't hear but the Ofice of Planning. See, | need food
in my stomach.

M5. BAILEY: That's it, M. Chairman. Do you want
me to go through it one nore tine?

CHAI RPERSON GRIFFI'S:  No, | think we're find. Does

anyone need clarification on that? You can raise your hand if
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you need clarification or raise your hand if you can't hear ne.
Wit a mnute, that never works, does it?

Al right, a good suggestion by the Board nenber
that | think that we would request from the parties findings of
fact and conclusions of [|aw W can have those in by the sane
date. No, actually, that wouldn't work. give me a date of when
we woul d have subni ssions of those?

V5. BAILEY: The 29th, M. Chairnan.

CHAI RPERSON GRI FFI S: The 29th, okay, and is that
accept abl e?

M5. BAILEY: April 29th, that is.

CHAI RPERSON GRI FFI S: R ght, also -- okay, great,
and | think that would be it, correct? Fabul ous. | thank you
all for your patience today, and let ne just underscore the fact
that although this did take a long tinme and we wanted to fit all
three cases into the norning session, | think it is absolutely
important and this Board feels very strongly that it's inportant
to flesh out all of the pertinent information in order for us to
correctly deliberate.

So, as you see, we have made it through this and we
will hopefully cone to a fair and just decision on the 7th of
May.

Ckay, let's call our next case.

V5. BAI LEY: The second case of the nmorning is

Application Number 16856 of Diana K Mers, pursuant to 11 DCWVR
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31-4.1 for a special exception for an addition to a one-famly
dwel ling under Section 223, not neeting the rear yard
requi rements, that's section 404. The property is located in an
R-1-B District of prem ses 3204 Jocelyn Street N.W Square 2026,
Lot 38. Please raise your right hand.

(Wtnesses sworn)

MS. BAI LEY: Thank you.

VI CE CHAlI RPERSON RENSHAW M. Chairman, 1'd like
to state before this case gets underway, that this application is
in my ANC area 3-G It was brought before a public neeting on
March 11th. | stepped out of the roomand was not a party to the
proceedi ngs.

CHAI RPERSON GRIFFI'S: | thought | saw your nane on
sonet hing in here.

VI CE CHAI RPERSON RENSHAW Yes, it was that the
material was sent to the ANC

CHAI RPERSON GRI FFI'S: R ght, indeed.

VI CE CHAl RPERSON RENSHAW And to me as chair.

CHAI RPERSON  GRI FFI S: And so you didn't hear
anyt hi ng during the ANC neeting about this case?

VI CE CHAl RPERSON RENSHAW No, | did not.

CHAI RPERSON (R FFI S: You don't know anything in
particul ar about what's in the case.

VI CE CHAI RPERSON RENSHAW No, | do not, | have no

other interest in it other than it's in ny ANC
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CHAI RPERSON  GRI FFI S; WIl you be able to
inmpartially hear this case?

VI CE CHAl RPERSON RENSHAW O cour se.

CHAI RPERSON GRI FFI S: Cood, any objections by the
Boar d?

MEMBER ETHERLY: M. Chair, | have no objections,
just one quick question for ny esteemed colleague and Menber
Renshaw, you've had no conversations wth any other ANC
commi ssioners regarding the --

VI CE CHAl RPERSON RENSHAW | have not.

MEMBER ETHERLY: -- outconme of their deliberations
or conversations.

VI CE CHAl RPERSON RENSHAW  No.

MEMBER ETHERLY: Thank you. Thank you, M. Chair.

CHAI RPERSON GRI FFI'S: Uh-huh.  Anyone goi ng to have
any problemw th Ms. Renshaw staying on? Gkay. Are you clear of
what she just said? Yeah, you can put on your nmke if you're
going to -- okay, that's fine. No objection being observed, |
think we can continue on then. Wiy don't | have you both
i ntroduce yoursel ves.

M5, MYERS: I'm Diana K. Mers, the applicant. I
reside at 3204 Jocelyn Street NW

MR duPONT: |'m Stephen duPont, the architect.

CHAI RPERSON GRIFFIS: Gkay. This is, as stated, a

speci al exception. You don't have any boards of the draw ngs or
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anything of that nature, right? Ckay.
MR duPONT: |'ve provided sone col ored drawi ngs to
make it clearer for you.

CHAl RPERSON GRI FFI'S: Fabul ous.

MR duPONT: | don't know where they are.

MEMBER ETHERLY: Is that color photographs of
existing --

MR duPONT: No, they're colored architectural
dr awi ngs.

CHAI RPERSON GRI FFI'S:  They were not duplicated for
our files and distribution. That's why | pulled the original
case out. So, I'mgoing to pass these down.

MR duPONT: The black and white ones were so hard
to read.

CHAl RPERSON (R FFI S Vel |, I have three-
di nensi onal perspectives, is that correct?

MR duPONT:  Yeah.

CHAI RPERSON GRI FFI S:  Ckay, and those were col or?

MR duPONT: There were some -- | gave five sets of
color and the rest in black and white.

CHAl RPERSON GRIFFIS: Al right, well, there it is.
You guys start |ooking at that special exception, hopefully not
too nervous having listened to the entire norning session on this
ot her case. However, we appreciate your patience on this. How -

- just give ne an idea of how you want to proceed in this because
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| think we can nove this on very quickly.

This is wunder section 223 and it's a specia
exception which is totally different than a variance and what we
will go to and having no opposition there is obviously not any --
that we see, any comunity evidence of detrinent which would
obviously inpede a special exception and let ne also just be
totally clear, 1'm buying time so ny Board nenbers can |ook at
your plans actually.

But | think it's an inportant piece to say that the
Board takes very seriously that there is no opposition in this
case but we do not deliberate as a popularity contest and how
many you can line up for and against. That being said, why don't
| just let you junp into it. It's probably going to be quicker,
and as | said, you can be abbrevi at ed.

M5. MYERS: And although you said there was tine
for thanks, | want to especially thank you for hearing this case
before | unch.

CHAI RPERSON CRIFFI'S:  That's right, you don't often
get us back before we go to |unch.

M5. MYERS: | think as you'll see from the color
phot ographs, nmy lot is on a hill and there's a very -- well,
there's virtually no connection between the rear of the dwelling
and the backyard. The fact that the lot is substandard in size
neans that the actual footprint of the house already extends a

few i nches beyond what would be the required setback and |I'm here
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requesting the special exception in order to provide, essentially
a balcony that will connect two parts of the deck on the rear of
the house and that will extend about, well, between two and five
feet fromthe house, so that the exception is required.

M/ neighbors on, let's see, the west side of the
house, thank you, actually have a deck that is about 13 feet
deep, so nuch in excess of this one. I also have attended the
ANC neeti ng. | did obtain a page of signatures of neighbors
whose backyards al so have site lines into ny backyard and | think
those are in your record as well.

VI CE CHAl RPERSON RENSHAW Ms. Myers, we don't have
a copy of the petition in our records, but we're going to check
the original to make sure, because | nade a note to ask you about
t hat .

CHAI RPERSON GRIFFIS:  Ckay. | think it's fairly
clear fromthe drawi ngs and from your now testinony that this is
an exterior deck off the back which is actually off the first
floor but because your site drops a full story, it is
substantially above the grade. It looks as though there's a
small trellis aspect of it but there's nothing with a roof or
enclosure or anything like that. It's an open deck. How deep is
the deck off of the rear, roughly.

MR duPONT: Four feet, four feet and the part with
the trellis on it is not really in the variance. Wll, a very

small part of it is extending into the variance but nost of the
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stuff -- all the work on the sides is by right.

CHAI RPERSON GRI FFI S: Right, a four-foot deck,
fol ks. Ckay.

VI CE CHAl RPERSON RENSHAW I"'d like to ask the
applicant, |I'm holding up Exhibit Nunber 4 and it shows the rear
of the house with white brick, painted brick on the |ower part
and then red brick and then white siding, | suppose on the upper
| evel . Is the deck to wap around where the lower |evel neets
the red brick?

M5. MYERS: Yes.

VI CE CHAl RPERSON RENSHAW Ri ght at that point just
about .

M5. MYERS: Yes.

VI CE CHAI RPERSON RENSHAW  The ANC had nentioned a
bat hroom Are you constructing a bat hroom al so?

MB. MYERS: Yes, that's to the side of the house,
but that's within rights. If you'll refer to the |ower
phot ograph where there's an existing pantry and stairs comng
down, that will be replaced with the bathroom

VI CE CHAl RPERSON RENSHAW  The bat hroom thank you.

| wondered where it was.

MR duPONT: There's 15 feet on the west side yard
and seven feet would go to the bathroom

VI CE CHAlI RPERSON RENSHAW  Uh- huh.

CHAl RPERSON GRI FFI'S:  The special exception, if it
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wasn't clear, it goes to the rear yard and it's going to be five
feet under because a 25-foot is required. So you'd be providing
20 feet.

M5. MYERS: And as | mentioned, the house itself is
al ready beyond what the standard setback would require. | think
it's over by what, four inches?

MR duPONT: Sonething |ike that.

MEMBER LEVY: M. Chair, just to clarify, you're
saying that the one-story addition of the bathroom does not

require a speci al exception?

MR duPONT: It's in -- it's to the side of the
house. It's clear of the rear yard and clear of the required
si de yard.

MEMBER LEVY: So we're just |ooking at --

MR duPONT: And it does not go back to the corner
of the house even. |It's set forward.

MEMBER LEVY: So we're just looking at the rear
portion of the deck.

MR duPONT: It's only the narrow bal cony section
across the back that is in issue.

CHAI RPERSON GRI FFI S: Anything else you think is
pertinent to our deliberations at this point? Everyone has had
tinme to review the perspectives? | think there were sone plans
on there al so.

VI CE CHAI RPERSON RENSHAW |I'd like to just take a
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| ook at the petition that should be in the file.

CHAI RPERSON GRI FFI'S:  The addition?

VI CE CHAl RPERSON RENSHAW  Peti ti on.

CHAl RPERSON GRIFFI'S:  Yeah, it doesn't look like it
was |logged in, so | think we asked for --

M5. MYERS: The petition was really this a one-page

submission to the ANC. They have the original. | can obtain a
copy for you but | assuned it would be forwarded as | had
request ed.

CHAI RPERSON GRIFFIS:  Cnh, | see. Ch, okay.

M5. MYERS: And it sinply stated that the
undersi gned nei ghbors had seen the plans as proposed with the
date of the plans and have no objection to the proposed project.

CHAI RPERSON GRI FFI'S:  kay, so the ANC has it. So,
| guess, we could -- | think we have a line into that ANC, so we
coul d request it.

VI CE CHAlI RPERSON RENSHAW It will be requested,
yes.

CHAl RPERSON GRIFFI'S:  And we can add to the file.

MEMBER LEVY: Just to follow up on that, did the --
| believe Ms. Mers, you testified that the neighbors directly
behi nd your property signed the petition supporting the project
or not opposing the project?

M5,  MYERS: | sought signatures from all the

nei ghbors whose backyards have site lines into mne and |
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obtained, | think 12 or 13 signatures. There were two nei ghbors
who | was unable to nmeet with. One of themis one of the back
door nei ghbors and then sonebody on the other side of those, the
residents of 5318 Broad Branch.

MR duPONT: And they do not occupy the house.
It's vacant.

M5. MYERS: That's correct.

MEMBER LEVY: The nei ghbors on 32nd Street directly
behi nd your property.

MR duPONT: That house is vacant. The children
keep the parent's house a nenorial kind of and they don't live
t here.

M5, MYERS: I msspoke. It's 5318 32nd, those are

the neighbors they are referring to. And | was not able to find

any hones.

MEMBER LEVY: Ckay.

CHAl RPERSON GRIFFIS:  Cnh, | think we can -- it was
clear that -- well, anyway the ANC report indicates that the

ANC s report was due in part to the fact that the neighbors
supported the project.

VI CE CHAl RPERSON RENSHAW And also that the
nei ghbors' existing trees are not going to be inpaired.

CHAl RPERSON GRI FFI'S: R ght.

VI CE CHAl RPERSON RENSHAW  And since we're touching

on the ANC, it was a neeting of March 11th, 2002 and they voted
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six to zero, a quorumis four, to support the deck. They al so
nention the bathroom but obviously, that was not necessary to
vote on, but they like to be thorough, those conm ssioners, |
know t hem

CHAI RPERSON  (RI FFI S: | ndeed. I think it's
appropriate actually to nove approval of the application 16856,
pursuant to 3104.1 for a special exception for the addition of
one famly dwelling under Section 223 which, of course, is not
neeting the rear yard requirenent of Section 404 at the prem ses
at 3204 Jocelyn Street NW I think the record shows and the
testinony here today that this would be in harnony with the
general purpose and intent of the zoning regs and it has not been
in evidence that there would tend to be any adverse effect to the
use of neighboring properties.

And | woul d ask for a second.

VI CE CHAlI RPERSON RENSHAW  Second.

CHAI RPERSON (RI FFI S: Thank you very nmuch, any
di scussi on?

MR duPONT: M. Chair, | would just add that it's
clear that the addition that requires a special exception does
not have any visual inpact fromthe street.

CHAI RPERSON GRIFFI'S:  And | appreciate you bringing
that up. And that is very inportant. Good, any other discussion?

Al'l those in favor?

(Aye)
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CHAI RPERSON GRI FFI S: Opposed? W thank you very

much for sitting through the nmorning, Ms. Myers and --

M5. MYERS: |t was very educati onal.

CHAl RPERSON (RI FFI'S: Yeah, indeed. That's kind.

VI CE CHAl RPERSON RENSHAW  Sunmary order ?

CHAI RPERSON GRI FFI S: Yeah, | inagine you want a

sunmary order on that.

M5. MYERS: Yes, please.

CHAl RPERSON GRI FFI'S:  Ckay, thank you, Ms. Renshaw,

we can do that then, summary order, and w sh you a very pleasant

day and enjoy the deck.

Ckay, we will now break for lunch, folks and return

at 2:00 o'clock. For those of you left in the audience,

at 2:00

o'clock, we will be calling our |ast case of the norning which is

HQ Acqui sitions LLC

(Wiereupon, at 1:41 p.m a luncheon recess was

taken.)
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(2:16 p.m)

CHAIRMAN G(RIFFI'S:  Ckay, let's junp right into this

and call the |ast case of the norning.

Acqui si tions,

M5.  BAI LEY: Application Nunber

16857 of HQ

LLC pursuant to 11 DCWMR 3103.2 for a variance from

the height requirenents under section 770, a vari

ance from the

residential recreation space requirements under section 773, a

variance from the parking aisle wdth requirenments under

subsection 2117.5, and pursuant to 11 DCOVR 3104.1,

for a special

exception from the off-street parking requirenments under

subsections 2107.1 and 2101.1, for a mxed use residential and

retail developnent at premises 4500 Wsconsin

Square 1730, Lot 15.

to testify, please stand to take the oath.

ri ght hand.

al so say and |

out the rest

In addition, the site is G3-A Al

(Wtnesses sworn)
M5. BAILEY: Thank you.

CHAI RPERSON GRIFFI'S:  Thank you all.

Avenue, N W,

t hose wi shing

Pl ease raise your

Let me just

believe M. Cell is also here. | want to just lay

of the day's schedule and | appreciate this

application and people sticking around all day for

sessi on. But

everybody but

(202) 234-4433

their morning

| think we can get word, if we don't hear from

we will call the afternoon cases at
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So we're at 2:15 now. | think we can get through everything that
we need with this application.

I will be alittle bit flexible but we will have to
assess as that goes because we can't put off the rest of these
cases. So, | amexcited to see that we may have sone visuals to
get us nmoving in our chairs today so we'll stay awake and | will
actually just turn it over to you for introduction and to put on
your case.

MR DAVI DSON: Absolutely, Chair Giffis, yes, |
was going to delay for a monent so that ny clients could arrive.

CHAI RPERSON GRI FFI'S:  Yeah, | took care of that for
you.

MR DAVI DSON: Thank you very nmuch. M/ nane is
Nest or Davidson. Menbers of the Board, | appreciate you hearing
us today. I want to introduce the nmenbers of our team and |
think we're going to need to pause for a mnute to get our folks
sworn in who mssed the swearing in.

CHAI RPERSON GRIFFIS: Geat, we'll do that and as
you may not have been here when | went through all the opening
remarks for the norning early on in the session, so, of course,
we'll just have cell phones off and beepers so we don't get
disrupted and with that, anyone who hasn't been sworn in that
will testify will now rise with their attention down to the end
with the staff.

MS. BAI LEY: Pl ease raise your right hand.
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(Wtnesses sworn.)

MR DAVI DSON: Thank you very nuch. As |
nmentioned, ny name is Nestor Davidson with Latham and VWatkins. |
am representing the applicant, HQ Acquisition LLC. To ny right,
we have for the owner and the devel oper, R chard Lake and Arnand
Spikell and from Shallone Barriness (phonetic) Architects, we
have Robert Sponseller and Jung N. Kim

The order we would like to nake our applicant's

presentation briefly is that M. Lake wll give a brief
description of the project and then we wll hand it over to
Robert for -- to walk the Board quickly through the project so

you can understand what we're seeking and then Armand and | will
wal k through the actual specific variances and the special
excepti on.

CHAI RPERSON (RI FFI S: Ckay, then before you junp
into it, | understand that you may have had sone conmunication
with staff in terns of cal culations.

MR DAVIDSON:  Yes, Robert, do you want to junp in
on that?

CHAI RPERSON GRI FFI S: No, we don't have to junp
into it.

MR DAVI DSON:  Ckay.

CHAI RPERSON GRIFFI'S: | just want to nake sure that
we're going to hear that.

MR DAVIDSON: Absolutely. W will address there.
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There are a few points of clarification we wll address when we
get to that point. Thank you.

CHAI RPERSON (RI FFI S: Geat and then just for the
other folks and, again, as -- we need to take as nmuch time as we
need to get to the facts of this matter as pointed as we m ght
be, that woul d be absol utely appreci at ed.

MR DAVI DSON:  Absol utely.

MR LAKE: M. Chair, nenbers of the Board, ny nane
is R chard Lake. I'm a principal of Roadside Devel opnent, the
devel opment partner for the applicant HQ Acquisitions, LLC which
is the owner of 4500 Wsconsin Avenue. Thank you for the
opportunity to present our vision for the restoration and
redevel opnent of an inportant building in our community.

W seek your approval of three variances and one

special exception that will allow for the adapted reuse of a
hi storic comercial building. I"'mtestifying today on behal f of
the partnership of the property. Qur experience has been

primarily in the development and leasing of retail properties
t hr oughout the Washi ngton regi on and el sewhere in the country.

W were excited about the prospect of participating
in the renovation of this retail building. Prior to our
acquisition, we met with the area nei ghborhood conmi ssioners and
other citizen groups to hear what uses they believe would best
fit the comunity and the building. They initially told us they

want ed another major hardware store. W spent a year and a half
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trying to nake that happen. W pursued the |eading hardware
retailer and entered into a lease with Hone Depot, which was
contingent only on environmental matters, review of the physical
pl ant and the proposed changes being proposed by HPRB and this
Boar d.

Honme Depot spent over a year trying to figure out
how to adapt this 1941 building to work for a nodern |arge format
retailer. During that year, we also discussed the building with
other potential large format retailers. They also expressed
their concerns about the building. In the end, Home Depot
concluded as did the others, that the building could not fit
their needs. It lacked sufficient parking and had inadequate
truck | oadi ng.

The conbination of the short colum spacing,
ceiling height and its irregular shape resulted in a very
inefficient layout. For Hone Depot, the floor |oad capacity was
far bel ow the requirenent. Their final conclusion was that in
order to proceed, they would have to knock down the building and

start again. This is sonething that we were not going to pursue.

After this disappointnment, we explored what other
direction we could take to make this building come back to life
once again, and be a successful retail destination. Q her
options available included a data center, low |l evel office space,

calling center, auto repair and of course, the plan before you, a
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m xed use project incorporating quality retail with first rate
apartnments above. W chose to pursue the latter because
residential is nost conplinentary with the retail use.

The DC comprehensive plan calls for residential as
part of the higher density m xed use devel opnent on this site and
the community representatives told us that they would support a
retail project with a residential addition.

The residential conponent nmakes it possible for us
to achieve our goals of creating a successful retail project,
enables us to restore the original historic store fronts and
liven the street, provide adequate parking and mnimze the
traffic inpact on the nei ghborhood. Qur proposal is precisely
what the conprehensive plan calls for. This project takes full
advantage of the building's direct access to the metro station
bel ow.

W believe the proposal conbines the best of
historic preservation, city planning and smart growh. Once the
direction was clear, we assenbled an experienced design team | ed
by Shallone, Barriness and Associates to study the building and
create the design. W asked Shallone and Robert and his
colleagues to create a plan that provides enough residentia
density to make the project econonically feasible, to stay within
the FAR or the existing G3 zoning, to respect and enhance the
inmportant historic elenents and minimzing the inmpact of an

addition to the building.
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W have refined our plan, we then put it before the
comunity and their designated committee which included nenbers
of t he Tenl ey Town (phoneti c) H storic Soci ety and
representatives of the lona Center and nearby church and al so the
ANC conmmi ssi oners.

Di scussions with HBRB and O fice of Pl anning staff

have shaped our direction and plan. W deliberate chose not to

present a plan calculated to be reduced. 1In fact, our plan does
not naxi mze the FAR allowable under the zoning. Qur proposal
presents a thoughtful, «creative and realistic approach to

bridging the needs of a viable project with the goals and high
standards of historical rehabilitation.

This projects enjoys overwhel m ng support fromthe
comuni ty including the unaninous support from ANC commi ssioners
in ANC 3-E and nearly unani nous support from ANGC 3-F, as well as
the Tenley Town Neighbors Association. The Ofice of Planning
confirmed that this project fits squarely in the conprehensive
plan for the site which calls for higher density above the netro
station with m xed use and residential urban life.

I would now like Robert Sponseller to present the
buil ding and the plans for redevel opnent.

CHAI RPERSON GRIFFI'S:  Actually, let me see of the
Board has any questions at this point. Ckay. A quick question,
you indicated that this is comng under the required FAR Do you

know what the FAR is?
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that if you'd Iike.

FAR on the site --

I'm Robert Sponseller from Shallone, Barriness Architects. The

allowable FAR on the site is 4.0 total and we're providing 3.82

FAR.

CHAI RPERSON (R FFI S: Ckay, and the existing is

3.71, so you're only increasing by a m ninal
MR SPONSELLER: The existing
say the existing was?
CHAlI RPERSON Rl FFI S: | have
application that the existing is 3.71.

MR SPONSELLER No, that --

.1?

is -- what did you

it listed in your

I think that's the

previous mnimum perhaps that we made. The existing is bel ow

1.0, | would say.

CHAI RPERSON GRI FFI S: That's what | was going to

say. | can't inmagine you' re adding all these

a.l FAR | may be slow in the afternoon but

units and it's only

not that slow Al

right, so you're below 4 which is the inportant piece, okay.

MR SPONSELLER: Yeah, | would also nmention, |'m

bel ow 4 and our parking which we're providing

is counting in that

FAR So that's both sides, on the roof deck and it's 7 FAR which

is being dedicated to residential parking.

CHAI RPERSON GRI FFI'S:  Ckay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

166

MR SPONSELLER  That's part of that nunber. I'd
like to begin with the site plan for a nonent and R chard has
given a good overall picture of the site but | just want to touch
on a couple of inmportant factors on the site and part of our
devel opnent process. These issues are inportant.

The project, as you know, is one block north of
Tenley Grcle which is |ocated approxinmately here and it consists
of two conmpounds, an existing historic l|andmark building, the
Sears Building, 1940's era cultural resource, really, which fills
the entire site and is approximately one story high. Thi s
project, this building was a landmark for a couple of reasons.
First, it's a beautiful art deco style, but secondly, it was a

| andmark because of its incorporation of autonmobile into its

desi gn.

CHAI RPERSON GRIFFI'S: Do you believe that -- no, we
won't investigate that. ['Il tell you DCis a little lacking if
that's our epitome of art deco design. But thank God that's

probably why | wasn't appointed to the HPRB. Al right.

MR SPONSELLER Beauty is in the eye of the
behol der.

CHAI RPERSON GRIFFI'S: R ght, right, right.

MR SPONSELLER But the other reason that it was
| andmar ked i s because of its avant garde thinking in ternms of the
incorporation of the autonobile into its design. One of the

striking, perhaps the nost striking feature of the design is the
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ranp network which affords access to the rooftop parking. As
opposed to the traditional suburban nodel that Sears used at the
tinme where the building was a dot in a sea of parking, this one
put their parking on top of the roof scape and the devel oprment of
the ranp systemto get up to it is part of the design and part of
our incorporation into our project. That's significant.

This is an inmage of the building at the time of its
construction. You can see its very clean horizontal |Iines.
Unfortunately a lot of the renovation that has happened to the
bui I ding over tine has been detrinental. The store fronts and
other aspects of the building which were original had been
sonewhat conprom sed over tine and we're going to restore that to
its original deco grandeur.

You can also see in the slide where some of the
ranpi ng systems come into play in the site. This is images of
the building as it stands today. The last occupant was the
Hecki nger (phonetic) Store. Govi ously, you can see the signage
here. These are views from south on Wsconsin, further south of
Wsconsin and then from the north, you can see in sone of these
slides, some of that additions, in unfortunate additions which
were added to the building to allow the Heckingers to use the

project for their use.

Next slide, please. | show you this slide because
as Richard nentioned, we -- the resultant design that you see
today is an iterative -- it was an iterative design process. W
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met with the Hstoric Preservation Review Board a nunber of tinmes
and the nei ghbors a nunber of tinmes and sort of in-house and with
the client. W started with a very sinple donut schene which you
can see here and over time and through review with the Hstoric
Preservation Review Board we sort of made our way down to this
final massing scheme which is shown in the |ower right-hand
corner what's significant about it is that the final schene
mnimzes the bulk of the building above the existing Sears
store.

And the way it acconplishes that is by providing a
series of setbacks on the periphery. Additionally to providing
setbacks, it distinguishes itself formally from the building
bel ow. You can see with the introduction of a curving elenent
here, the building really sets itself apart and part and parcel
of that distinction which was really nandated by the H storic
Preservation Review Board, is the provision of setbacks from the
exterior of the site. You can see these series of courtyard
spaces which sit above the building and are back fromthe edge of
the existing Sears building.

I'd like to quickly just wal k you through the fl oor
pl ans. As you know, in a mxed use project, which this really
is, it provides the retail activities for street activation and
the residential density. Wiuat's inportant in a project of this
type is the disbursal of the entries and exists in the project so

that it will work well on a circulatory system traffic system
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So what we've done is we've placed this -- on the plans on the
wal | here Wsconsin Avenue is running along the bottom So north
is to the right on this plan.

Al bermarle Street is to the left |located here and
what we've done is we've placed all the access to the retail,
which will enconpass the existing building in its entirety, all
the access to the parking for the retails off of River Road
located at this juncture and the access to the residentia
conponent which is above the building, four stories above, is
located off of Al bermarle Street at this juncture here. Those

are very inportant points to nention because the timng of the

uses and the traffic that will be coming in for these various
uses. The residential address is an evening type use and the
retail is a day type use. They're on opposite sides of the

project and they're disbursed as far apart fromthe other as they
can be on the project.

The plan to the right shows the residential parking
[ evel which we're providing. This is on top of the existing
bui | di ng. This is, again, per the original design of the
project. The cars were allowed to cone up on top of the project
and this is one of the issues that I'Il talk about in a mnute in
terns of one of the variances we're requesting and that is that
in order to afford space for the parking to actually function and
provi de the handi cap cl earances needed, we needed a slightly nore

addi ti onal height above the building to allow it to happen. Next
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sl i de.

Below the -- | nentioned the retail parking. The
basenent level which is currently used for parking -- was used
for parking by the Heckingers scheme, is where we're proposing to
put all of our retail parking. Again, it's accessed from the
R ver Road juncture right here.

CHAl RPERSON GRIFFI'S:  The green that you're show ng
on that level, you don't need to go back, that's proposed retail
now?

MR SPONSELLER This is a proposed 11,000 square
foot newretail tenant on that |evel, yes.

CHAI RPERSON GRI FFI'S:  Ckay, and actually that woul d
connect to the upstairs.

MR SPONSELLER:  Yeah, it would Iink through, yes.

CHAI RPERSON  GRI FFI S: That's in your witten
subm ssi on.

MR SPONSELLER  Yeah.

CHAl RPERSON  CRI FFI S: And let ne just get
clarification. | nean, obviously, you re showing a dem sing wall
with two retailers. It's been called sone sort of specialty
retail. Do you have tenants at this point?

MR SPONSELLER: W have tenants we're in

negotiations wth, before we announce the retailer and we're
going to hold off announcing retailers until we're firm on the

| eases with them
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CHAI RPERSON GRI FFI'S:  Ckay.

MR SPONSELLER Continuing on with the floor
pl ans, the plan on the left is a typical residential level, there
are four of these. Qur section, if you recall, is six stories
the existing building, parking for the residential and then there
are four of these plates being provided as part of our proposal

That's a six-story total building.

The plan on the right is the roof plan for the
project and you can see where we're providing all of the court
spaces per zoning requirenents. There are really no issues with
t hat. One of the things | want to nention a little bit is the
m xed use nature of the project. Wen you're conbining uses in
an urban site, the juncture between the uses is always the
critical juncture and section architecturally.

In the sandwich, these are the four -- in our
architectural sandwich, if you wll, these are the four
residential levels and this is the parking level that we're
providing for the residents, all above the retail. At this
juncture, between the residential and the retail we have a whole
series of nechanical systens, electrical systems which need to be
transferred out in order for the retail plate to work and to
function and in order for us to be able to provide the parking
that we need.

The height of the given historic building and the

hei ght of its exterior parapet edge here, which is really sort of
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a datum above which we needed to start the residential, all of
these lead us to request a slightly additional height for the
project in order to provide the parking that we need here and to
provi de enough space in the devel opnent of the building in terns
of construction and nechanical systens that we can actually nake
it work.

Next, 1'd like to run you through a series of
animations which we did which are the best way to really
understand the building as it's been designed. W'Il begin wth
wal kKing up Wsconsin Avenue to the north. You're at Tenley and
you're noving north. And you can see how the fornmal
juxtaposition of the curved new addition versus the harder edges
of the existing building nore angular building and the naterial
differences that we've delineated architecturally serve to
contrast the two buildings so that there's a very strong
di stinction between the two architectural styles.

| think you also get a feel for the setbacks as
they're provided in terns of allowing this to read as alnost a
separate building. The neighbor to the project to the northwest
is Elbrook United Methodist Church and we've provided a strong
setback at the boundary with that church in deference to it. The
next animation is heading in the opposite direction, walking down
W sconsin Avenue. The building addition is to your right.

CHAI RPERSON GRIFFIS:  If you're walking, you're in

the mddl e of the road.
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MR SPONSELLER Driving, |'msorry.

CHAI RPERSON GRI FFI S: That's kind of a busy road,
t 0o.

MR SPONSELLER:  Dri ving.

VI CE CHAl RPERSON RENSHAW |I's your building taller
than the building on the right as we are now wal ki ng past ?

MR SPONSELLER  Yes, it is. Yes, it is, but one
of the things that the animation shows is the by providing the
setbacks that we have, approximately 110 feet at the prinary
corner, it affords a deference in the nassing. The building wll
read as actually being set back from the street and shorter than
the building to the north because it does not cone out to the
property line. Al of these setbacks negotiated with the
H storic Preservation Review Board | think afford the reading of
a building which is al nost separate fromthat which is belowit.

CHAI RPERSON GRI FFI S: So your point is that your
tower won't be as --

MR SPONSELLER It won't be as heavy on the
street. It won't be as overpowering on the street.

CHAI RPERSON GRI FFI'S: R ght.

MR SPONSELLER: The first nass schemes that |
showed you, which was the donut schene if you renmenber the slide,
woul d have been a quite different reading.

CHAI RPERSON GRI FFI'S: R ght.

MR SPONSELLER But by setting back on all the
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sides and allowing really just edges and fingers of the nmssing
to come out to the street, it provides an accent of vertical
elenents to the strong horizontal base of the existing deco
bui | di ng.

Ckay, this last animation is heading west on
Al bermarle Street. This is the main intersection of the existing
buil ding and you can see here 100 feet set back from the corner
is one face of our project comng out to the -- of the addition
coming out to the Albernmarle frontage. The setbacks, again, from
the existing building edge to our main body on A bermarle Street
there's a 30-foot setback which really elimnates -- now we're
going to head up the ranp to the residentials as if we lived
there -- elimnates the presence of that nmassing from the street
entirely. And here finally you see -- once you're inside the
ranp, you see the massing of the addition appearing.

VI CE CHAl RPERSON RENSHAW  This ranp you propose to
be a wal kway, not an entrance?

MR SPONSELLER This is actually the residential

entrance, if you renenber the site plan. This is A benarle
Street. This is where the residents will enter their parking
| evel .

VI CE CHAl RPERSON RENSHAW  Ch, okay.
CHAI RPERSON GRI FFI S: It's the front one that is
not going to be used.

MR SPONSELLER And this slide al so serves to show
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how we're going to distinguish materially and fornally the new
fromthe ol d.

CHAl RPERSON GRI FFI'S:  What are the material s?

MR SPONSELLER:. The materials that we're proposing
is a netal panel system that's sonewhat industrial panels. You
can seen it as a strong horizontal pattern to it and grain to it.
But the finish of it will be such that it is very distinct from
the poured in place concrete structure that the Sears building
is.

CHAI RPERSON GRIFFI'S:  Is that coloration in the hew

that you're proposing?

MR SPONSELLER No, we're actually still working
on coloration. This is just a nodel to represent the two
materi al s.

CHAI RPERSON GRIFFIS: | just wanted to be clear on
t hat .

MR SPONSELLER. These are just a series of stills,
stills wal king around the project again, curved versus straight,
setbacks and then the deference to the El derbrook Church. And
the reason |I'm spending a lot of tine talking about the HPRB
process is that what we've ended up with is really a building
whi ch has had considerable exterior pressures put on it in terms
of aesthetic, view sheds if you will, to the project. And all of
these issues, all of these processes, resulted in a linmted, a

much limted footprint above the existing building that we've had
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to work with for our residential conponent.
This is a slide that represents the materials that

we' re thinking of here. You can see an industrial panel system

on various -- used on various buildings, in various ways. The
net result will be a building, as you can see, a conbination
here of the heavy nmasonry base with a nodern top to it. That's

the basic style we're looking at, the basic contradiction we're
| ooki ng at architecturally.

So as | nentioned briefly, the issues of -- there's
one other thing |I want to nention in terns of the vertical
section and the requirenments for additional height that we're
seeking. The project is -- in addition to an existing building
you know, it sounds great, sounds easy but if the building was
not designed to hold the additional Iloads that are being
proposed, reinforcenent of the footings is required.

In this case, we're having to redo the footings on
the existing building to add our additional structure. This has
a tendency to put a lot of pressure on the structural system used
and has led to the decision to use a very light structural system
for our residential addition. What this requires though, in
exchange for |ight weight is additional height.

The floor system in a lightwight structure is
about a foot thicker than a traditional concrete structura
systemand this is one of the reasons that we need the additiona

hei ght on the project.
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MR DAVI DSON: Thank you very nuch. | would now
like to introduce Armand Spikell, who will talk briefly --

CHAI RPERSON GRIFFI'S:  Actually, if | may interrupt

MR DAVIDSON: Sure, I'msorry, | apol ogize.

CHAI RPERSON CGRIFFIS:  -- while we still have these
i mmges, why don't we have other Board questions, and ny first
guestion is, whether you had any from the rear and the height
differential fromthe lonais it?

MR SPONSELLER  The lona Health Center.

CHAI RPERSON GRI FFI'S: R ght.

MR SPONSELLER  Yeah, we have an el evation here to
show you that.

CHAI RPERSON GRI FFI S: Ckay, and clearly, if -- |
was reading and frankly, | live in the District so I'mfanmiliar
with a lot of areas, but yeah, their site, it obviously, drops
of f very quickly on Al benarle.

MR SPONSELLER Yeah, this is the A benarle
el evati on.

CHAIRPERSON GRIFFIS: | see. And what is -- it's
probably in here sonewhere, but what is the dinension of the
alley and then the setbacks between the two buil di ngs?

MR SPONSELLER  Ckay, the alley at this point is
20 feet -- 25 feet wide actually, between our project and the

lona Center and you can see our building. The slide is somewhat
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at these two

el evation is

actually the west elevation of the project. This is -- if you're

standing on the lona site, this is what you see and because of

the way we devel oped the massing, you can see how

little of the

facade actually conmes out to the alley side. These two elenents

are all that appear on the western side of this site.

And that's -- as | was going over the massing

schemes, and | started with the donut schene and we went to the

nore linear finger schemes, the nmain result of that change and

that conceptual change in the massing is that on the periphery of

the site you have small elenents which come out to

and have the result of nmassing down the project.

the perineter

Instead of having a continuous ring of nassing,

you're seeing small fingers of the mass which come out to the

edge. | think that's best understood in the animati

CHAl RPERSON GRIFFI'S: Wl |, what's ni
that piece is that there's actually a portion of
beyond the two that are in elevation. Maybe it's

and | can't see it.

ons.
sl eadi ng about
the building

just too late

MR SPONSELLER There is a line that represents

that. It's about 50 feet back.
CHAlI RPERSON GRI FFI S: Ckay, so they
first court.

MR SPONSELLER: Uh- huh, they | ook
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here.

CHAI RPERSON GRI FFI S: Alnost like a court niche
that's 65 feet wide.

MR SPONSELLER  Sixty-five feet, right.

CHAI RPERSON GRIFFIS: Al right. And that's -- what

we're looking at also on the alley level is your |oading bays,

correct?

MR SPONSELLER:  That's right.

CHAl RPERSON GRI FFI 'S Ckay.

MR SPONSELLER Al of the services for the
building, for the residential and the retail, are tucked in off

of the alley in the west.

CHAI RPERSON GRI FFI 'S Ckay.

MR LAKE ['m sorry, | just want to make a
clarification on the |oading. he of the things in our
di scussion with the lona Community Center is that when Heckingers
operated the building there was a problemw th the alleys and the
| oadi ng. W' ve actually added |oading docks and have reduced
sone of the |easable area by recessing the loading into the
buil ding, so a 55-foot truck can go into the |oading dock and not
obstruct the 25-foot alley.

And we worked with themto make sure there would be
no bl ockage of any of their life safety vehicles because that's
the only place -- that's the only direction that the life safety

vehicles can get to the lona Center and we spent a nunber of
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hours with them going over the plan, naking sure that that would
not inpact it. So | just wanted to bring up that point.

CHAl RPERSON GRI FFI S: Good, and is it correct,
you' re adding two 55-foot |oading docks for a total of four and
two at 30 feet?

MR SPONSELLER. That is correct.

CHAI RPERSON GRI FFI S: Ckay.

MR LAKE: Plus, aren't we also including the
| oadi ng dock that's off of the -- that --

MR SPONSELLER That includes that one, that's
ri ght.

CHAI RPERSON  GRI FFI S; And obviously, we're not
| ooking for any relief in terms of the |oading dock size.

MR SPONSELLER  No.

CHAI RPERSON  GRI FFI S: Ckay, did you have, M.
Renshaw?

VI CE CHAl RPERSON RENSHAW  Yes, | just wanted you
to point out the school that's across the street so that we get
the full picture

MR SPONSELLER. Ckay, | might have rushed a little
bit on the site plan, but one of the things that was very
inportant to us was how we dealt wth the Janny Schoo
(phonetic). This is a large drop-off conponent in the nornings

The last thing we wanted to do was have the retail entrance

across fromthat. So by keeping the ranping network on the north

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

181

corner of the project for the retail, there won't be retail
traffic buzzing up and down Al benarle Street.
Instead the ranp that used for the residential wll

be used returning from work at the end of the day after school

has been picked up. And in the norning, the residential also
exits onto River Road. kay, so the residential entry, | mght
not have been clear about the -- the residential entry is the

pedestrian entry into the lobby and then a ranp up only on
Al bemarl e Street.

VI CE CHAl RPERSON RENSHAW And in reference to this
diagram isn't R ver Road, that leg of R ver Road |leading up to
where your retail parking is going to be, isn't that one way?

MR LAKE: No, you can't turn left onto River Road
fromWsconsin right now but it is two-way.

VI CE CHAl RPERSON RENSHAW  That's ri ght.

MR LAKE: So if you cone out, you can turn |eft
fromout exit onto River Road.

CHAI RPERSON CRI FFI S: So you can take a right if
you' re com ng south on Wsconsin.

VI CE CHAl RPERSON RENSHAW That's it.

MR LAKE:  Yes.

VI CE CHAl RPERSON RENSHAW  Ckay, all right, because
| recall that intersection when Heckingers was in operation and
it was a chore.

CHAl RPERSON GRI FFI S: Yeah, | used to cone out of
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there with ny two by fours on ny roof.
VI CE CHAlI RPERSON RENSHAW  Sure.

CHAI RPERSON CRI FFI S: Everyone gave ne a lot of

space.

MEMBER LEVY: M. Chair, if | could just follow up
on that --

CHAI RPERSON GRI FFI' S: Yeah.

MEMBER LEVY: -- on that line of questioning, how
is -- how do you anticipate that vehicular traffic would get from
northbound Wsconsin Avenue into the retail parking garage?

Wul d they be using the street in front of the school ?

MR SPIKELL: No, one of the reasons that we want
to separate the residential fromthe retail is that we wanted to
keep the retail and commercial traffic off of Al benarle Street.
When Heckingers was in operation, we understand, and | know I
experienced personally, a long backup on Wsconsin Avenue from
nort hbound traffic turning left onto Al benarle.

So to avoid that, we're envisioning that the
nort hbound traffic would turn left right now onto Brandyw ne and
go around which is the way that you would have entered the
Hecki nger store lower |evel parking. So the only traffic --
northbound traffic on Wsconsin that would turn left on Al benarle
woul d be the residential.

MEMBER LEVY: So you would be left on Brandyw ne,

| eft on R ver Road.
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MR SPIKELL: Yes, uh-huh.
MEMBER LEVY: (kay, thanks.

CHAI RPERSON R FFI S: But how does one acconplish

t hat ?

MR SPIKELL: At Brandyw ne --

CHAI RPERSON GRI FFI S: I mean, | know how you'd
drive it, but how do drivers know that that's the way -- | nmean,

is this a | earned behavior that's going to have to get used to?
MR SPI KELL: Yes. One of the differences about

the retail that we're envisioning for this project from what we

had there before with the Sears or

do with Hone Depot, is, this is

Hecki ngers or what we tried to

really going to be a lot nore

nei ghbor hood serving. W' re not

going to be putting in retailers

who are going to be drawing people from very far outside the
nei ghbor hood. So | think nost of the shoppers will be famliar
with the traffic pattern.

CHAl RPERSON GRI FFI'S:  Ckay.

MR SPI KELL: As a matter of fact, that's a good
lead-in to the three variances and one special exception that
we're seeking and I'd like to address those a little bit out of
or der. First, | wanted to talk about the residential
recreational space requirenment. The anmount of space that we have
available is constrained by the historic preservation factors,

that is the setback, and by the fact that we're building this

project, in effect, on top of an existing parking area.
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And one of the things that we have been striving
not to do is restrict in any way, the anount of parking that we
can provide and I'lIl talk a little bit nore about that later.
I'd also like to point out, | nean, under the guidelines that
govern the G 3-A zoning that we're in, we would be required to
have about 30,000 square feet of recreational space and given the
constraints of the site, it's just now possible to provide that
much.

CHAI RPERSON GRI FFI'S:  You don't happen to have sone
breakdown of that and how you actually cal cul ated that out?

MR SPI KELL: No, because there's still sone
flexibility in the plan. Most of the space is in the courtyard
in the center of the building. And that courtyard, 1'd like to
point out from a light and air standpoint is three tines the
width that's required and about 10 tines the area that would be
required, but still because of the setbacks, it's fairly
constrai ned and not |arge enough to incorporate all of it.

Ve are --

CHAI RPERSON GRIFFI'S:  The requirenents that it's 10
times is for a court requirenent, a closed court?

MR LAKE:  Yes.

MR SPI KELL: Yes.

CHAI RPERSON  GRI FFI S: Ckay, but what about the
actual calculations? How did you come up with a 30,000 square

foot required residential rec.
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MR SPONSELLER | can speak to that. What zoning

MR LAKE: Robert, if you could also speak to the
updat e on the nunbers.

MR SPONSELLER: Sure, absol utely.

MR LAKE: Thank you.

MR SPONSELLER: kay, the first -- getting back to
the update before | get into the specific plans, there's a
guestion from the COfice of Planning regarding the change in
percentage between the first submittal and the second submittal
on the anount of recreation space we're providing and John has
concurred that it has actually gone wup from the previous
subm ttal a couple tenths of a percentage point.

But getting to the residential recreation space
requirement, it is a 15 percent of gross residential floor space
provided, so on our site, which is just over 200,000 square feet
translates into approxinmately 30,000 square feet of footprint
area. Now, that footprint area, the whole site is 90 -- roughly,
90,000 square feet, would be in total -- it would be about a
third of the floor plate. You can see how just |ooking at the
roof plan, how that's an inpracticality, given that we're
provi ding the parking for the residential on top of the roof.

So what we've done is we've taken the next best
strategy and put it inside the building and again, if you'll go

back to the massing schemes we studied, we started with a large
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donut schene. Through the HPRB process, that was negotiated down
to providing Usheds (phonetic) on the exterior. Qur court
slowy got smaller through that process such that we've wound up
providing close to the five percent of recreation space which is
accepted in other parts of the city, | mght add. W're
providing close to the five percent of gross residential square
footage in recreation space and it's provided in a couple spots.

It's provided inside the building in a courtyard
on the courtyard to the west and | want to add that we've noted
on our plans that we are going to be | andscaping and treating the
ranps as a pedestrian access up to the residential building. And
the only reason those ranps don't count as recreation space, and
this is a technicality, is that they're less than 25 feet wide

So technically, one could argue that they do not
count . I think that the ranp is transitional zone between the
ground plane and the roofscape so that | think you could nake an
argunent that the ranps should count. It's sort of like a |linear
wal kway being provided. If you include the ranp area, we are
above the five percent, we're closer to seven and a half percent
or roughly half what is required

CHAI RPERSON CGRIFFI'S: Wl I, | think the point woul d
be for the ranps in the spirit of the zoning would if they were
articulated or animted sonehow for actual use. | think there's
a letter in the file, you guys are pretty fanmiliar with it, that

sonmeone said do sone terracing there. | always picture it like
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the San Franci sco Road.

MR SPONSELLER:  Yeah, exactly, a w nding pathway,
yeah.

CHAI RPERSON GRI FFI S: But, you know, | think it
m ght be inportant just to put scale in perspective here, that
court is 73 feet by 104 feet.

MR SPONSELLER:  Yeah, and --

CHAI RPERSON GRIFFIS:  See, | picked that up off the
sl i de.

MR SPONSELLER And, of course, sone of that is
private terraces for the residents at the | owest |evel.

CHAI RPERSON GRI FFI S: Let me get to ny point, the
actual inportance of perspective is that's a little over 7,000
square feet and so for a 30,000 square feet recreation space,
you' re |l ooking at over three times that amount. It's alnost -- |
nean, what's your residential floor square footage, do you know?

MR SPONSELLER It's 50,000 square feet roughly on
the floor, yeah.

CHAI RPERSON (RI FFI S: Ckay.

MR SPONSELLER: It's going to be a large open
space and the reason we nention the -- how it pertains and
relates to the closed court provisions is to enphasize how open
and airy it will be, it's only four stories tall.

MR SPIKELL: And as a practical matter, |'d al so

like to point out that there is a lot of recreation area close by
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the project. Directly across the street, there's a public
el enentary school with playgrounds and other facilities. Wthin
two blocks is WIson H gh School that has a public sw mring pool
a track. There's Fort Reno Park, so there are plenty of
opportunities and it's not a trenendously dense nei ghborhood, so
it's a nice place to take a wal k.

CHAIRPERSON GRIFFI'S:  But for clarity also, you're
not presenting any sort of signed agreenent for use on the
el enentary school

MR SPI KELL: No, no.

CHAI RPERSON RI FFI S: That is DC public schoo
property, so believe ne, we've seen fights about shared space and
things like that, although | did think -- and | nean, | know in
your application, you spoke to the adjacency of the park that's
north whi ch obviously is very open.

MR SPI KELL: Yes, yes.

CHAI RPERSON CRI FFI S: And a good dog park, 1've
heard so --

MR SPI KELL: Yes.

CHAI RPERSON GRI FFI S Ckay.

MR SPIKELL: And then as to the height variance,
think Robert covered sone of the issues that are faced when
you're transitioning fromone use to another and there again, our
nmajor concern is we did not want to lose rooftop parking to

provi de space for plunbing pipes, so the extra height gives us
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the ability to not have to sacrifice any spaces that are
underneath that residential structure.

The greater height also gives us flexibility in the
type of construction. One of the challenges that we face wth
this project is we can't overload the existing foundations, and
so by having the extra height, it gives us the flexibility to use
different systens if that becomes necessary. The hei ght variance
that we're seeking is really not great. It's five feet and in
t he neighborhood recently the Tenley H Il project just north on
Wsconsin Avenue got a 10-foot variance and, in fact, added an
addi tional story.

Now, we're starting out on top of a historic
structure and in 70 feet, we're not doing seven stories, we're
doing six stories. So it really is nore to accommodate the
peculiarities of the structure than anything else. The -- we're
asking for a variance fromthe m ninum parking aisle width

CHAl RPERSON GRI FFI S: Can | address the issues as
you bring them up?

MR SPI KELL: Sure.

CHAI RPERSON GRIFFIS: Do you mind? kay, first of
all, let ne just -- for total clarification of course, every
application is non-precedent setting for us so that even if you
wanted to subnit the entire application, the other would have no
beari ng on your case. The mninalness, also, it's the sane test,

but | think inmpact we can tal k about.
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But going right to it, is there anything about the
historic structure that nandates the use?

MR SPI KELL: The use as retail?

CHAI RPERSON GRIFFI'S:  Retail, right

MR SPIKELL: No. As a natter of fact, sone of
the alternatives that we |looked at, one which was from a
financial standpoint was very interesting, was as an auto
deal er shi p.

CHAI RPERSON GRI FFI S: Ch, right, | can inmagine
whi ch one we're | ooking at.

MR SPI KELL: Yeah, it would nake a great auto
deal ership because of the nmetro, you could devote the entire
| ower | evel which is served by three ranps, to sort of --

CHAl RPERSON GRIFFI'S:  But it would be sone sort of
-- Anerican Tile, some sort of service off-street. M/ poi nt
getting to is that you're indicating that the systens required in
order to fully utilize the retail are increasing your demand for
pl enum space or whatever kind of space you need on the parking.

MR SPIKELL: It's not really the retail, it's the
resi dential above.

CHAI RPERSON CGRIFFI'S: | see

MR SPI KELL: You know, the conprehensive plan
calls for nmixed use and calls for density in the metro site and
here in acconplishing that, we do have the problemthat it's not

all residential. W're not building a residential tower on top
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of a commercial base. W are doing the mxed use and so we can't
stack, as you normally would in an apartnment building, all the
toilets one on top of the other so there's one drainpi pe because
the retailers don't want those drainpipes in their stores.

So we have to then run them horizontally and that
requires a little bit nore height.

CHAI RPERSON GRI FFI S: Ckay, so that goes to -- |
think that brings nuch more clarity to ne in that you have this
historic structure. In order to utilize it as a matter of right
within the existing zoning, you can -- | mean, you can
conceivably put a comercial office building or residential on
top of it.

MR SPI KELL: Yes.

CHAI RPERSON CGRI FFI S: But the point in fact of
m xing the uses with the historic structure creates this peculiar
si tuation.

MR SPIKELL: Right, exactly. Keep them separate

W studied the parking quite a bit and we studied it and
restudied it and planned it and drew it and in the end, the irony
is we cane up with a plan that when we |ooked at the original
Sears plan, we had cone up with the sane exact |layout and | think
that's primarily because it's dictated by the colum spacing and
it's the way to nmaxi m ze the nunber of spaces on the roof.

That, however, calls -- that plan calls for one way

aisles and angl ed parking spaces. Now, if we were not angling
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the spaces, | guess our spacing would be different but we can fit
nore spaces on by angling them and using the one way but the
aisles in this case are fourteen and a half feet wi de rather than
| think 17 is what -- 17 is what's usually required. Fourt een
and a half is not unusual in nmany jurisdictions and, in fact, we
have provided pathing plans showing a 19-foot long vehicle
pulling in and out of these spaces w thout going over the I|ines.
And we' ve provided that to staff.

In addition, nost of the spaces, because there wll

be columms that are supporting the residential above, nost of the

spaces are going to have a space between spaces. As you see,
there's double lines on there and those colums will be another
al nost two feet. So the spaces will actually be w der than the

striped area. So that hel ps.

CHAI RPERSON GRI FFI'S:  Now what we're seeing here is
actual ly introduction of new colums; is that correct?

MR SPIKELL: Well, in this particular plan, these
are the existing colunns. W're looking at the baserment plan.
On the roof --

CHAI RPERSON GRIFFI'S:  This is your parking |ayout.

MR SPI KELL: This is the parking layout and
frankly, the layout is pretty much the sane on the roof as it is
in the basenent because we're dealing with the same shape and the
sane col utm spaci ng.

CHAl RPERSON (Rl FFI S: But then the connection that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

193

you stated is that you cane up with pretty nuch the same thing
that Sears had cone up with. D d they have the 14-foot w dths?

MR SPIKELL: Yes, and, you know, it's interesting
and | was going to get to this in the next discussion of the
nunber of spaces.

CHAl RPERSON GRI FFI 'S Ckay.

MR SPI KELL: Wien Sears operated the building,
they had parking only on the roof. They had no parking in the
lower level. The lower level was furniture and washi ng nachi nes
and Craftsman tools and | shopped there nmany times. On the roof,
they had a mixture of parking, garden center, a key shop, a
little building. In later years it was Meadow Farns. W don't
know exactly w thout further study how many spaces Sears had on
the roof. It may have been as few as 60.

When the building was designated historic in 1995,
the required nunber of spaces was frozen at whatever there was at
that time and we don't know how many it was. A year |ater when
Hecki ngers got their occupancy permt in 1996, they got an
occupancy permt showi ng 113 spaces on the roof and 92, | think
maybe -- 98, 98 spaces in the |ower |evel.

| doubt very seriously that Sears had 100 spaces on
the roof but anyway because it was uncl ear and because we want to
-- we want to clearly allocate the rooftop parking strictly for
residential and the lower level strictly for retail, we wanted to

clarify the issue. Now, the anount -- the nunber of spaces that
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we're providing is far in excess of what is likely to be required
if you assune that let's say Sears had 100 spaces on the roof and
that our 180 or so units would be required to have one space for
every two units, so that's another 90, so we'd be required to
have about 190, but we're providing 320.

In discussions with the comunity and being
primarily in the retail developnent business, we always think
that we want to give every space that we can to retailers and
their custonmers but there were several issues. The issue we
di scussed on the left turn from Wsconsin onto Al bemarle, the
issue regarding the conflicts with drop-off and pick-up at the
Janny School, and then the other issue is when we went to
comunity neetings, people would say, "Wll, where are these
people going to park? Are they going to park in front of ny
house" ?

Vell, we answered, "Well, you know, nost of these
people are going to be attracted to this building because there's
a metro and they're going to be comruters and we, of course, want
to encourage everyone to ride the netro and people's response
was, "Yeah, but they'll all own cars".

So our thought was, we're probably better off
providing nore spaces for the residents, recognizing the fact
that, yes, many of them and nost of them wll commute by netro
but they will own cars. And if we don't provide parking for them

then they'll park down the street, because they don't use their
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car every day, in front of sonebody's house and |eave their car
there for days at a tine. So our thinking is let's provide nore
parking for the residential and the retailers, | think, we'll be
fine wth.

W' ve discussed the parking arrangenment with the
retailers and we're relying on a couple of factors. Nunber one
is again, these are retailers that are geared to serving the
nei ghbor hood. They' Il be selling things smaller than an eight-
foot two by four and so a nunber of their customers can arrive on
the metro and take their purchasers honme with them

The other thing that we're counting on is that
there will be cross shopping with the neighborhood shopping
that's across the street. Across Wsconsin Avenue, there's a
parking garage with a Fresh Fields in it and |'ve been in that
garage nmany times and |'ve never seen the top level even half
full, let alone full. So we're counting on our custoners
shopping there and their custonmers shopping in our store and so
we think the conbination of those three factors will reduce the
requi rement for parKking.

And one other factor is that a lot of retail
parki ng requirement cones fromthe fact that the enployees drive
to work and park in the lot, usually far away fromthe front door
if they're good enployees. |In this case, we're thinking that the
enpl oyees nore than usual will be arriving by netro, so that wll

also be a mtigating factor. So we're pretty confortable that
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we'll be able to handle the retail parking requirenents with the

| oner | evel parking.

So we would Ilike the ability to make that

allocation and therefore, we're seeking a special exception to

clarify this point.

CHAl RPERSON CRI FFI S: Al right

of things on that. The first, if we can get

you're breaking out vyour retail requirenent

request and then how vyou're breaking out

there's a couple
definitively how
parking and then

your residentia

requirement and |I'm-- if |'m understanding you correctly, there

is no request for relief on that.

There was sonething -- oh,
actual ly. | guess for ny purposes, | think I
nore -- well, I'mnot sure how | get this but

two other things
need a little bit

there needs to be

sone nore guaranty that the testinony you're giving us based on

the paradigm of who your retail tenants are will then translate
into use and parking and all that. [|'mnot sure how we deal wth
t hat .

MR SPI KELL: Vll, let nme address that because

that's been a point of discussion with every

retail that we've

tal ked about. And one of their biggest concerns and you can only

imagine that if you were a retailer about to open a store that's

in a building with a metro station, that your biggest concern

woul d be that someone would cone and park in your parking |ot

not shop in your store but get on the metro.
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Every one of our leases with the retailers wll
have to provide for a control system for the parking. What it
will probably be is the first hour to hour and a half will be a
validation and after that you're going to pay dearly if you |eave
your car in that lot and that's very simlar to what they have
across the street in the Fresh Fields garage. So the retailers
will insist that we control that.

And parking is always a concern for retailers and
you know, we're looking to clarify that we're going to be
provi di ng 150 spaces for the retail portion and the retailers can
be very well aware of that.

CHAI RPERSON GRIFFIS: And | don't question that in
the control but your own testinony has said that there's a
di fference between specialty retail, which we're going after, and
nei ghborhood retail which you directly said and soneone
insinuated and a big box retailer which is a destination retailer
and your testinmony, if I'm correct, is that there are different
driving habits, there are different parking requirenents, but
again, it's just your testinony that we have.

MR SPIKELL: Well, let me nake this point on the
nunber of spaces. W have in our -- | think we've provided in
our package a letter fromour traffic engineer, Gove Sl ade, and
their point is that the amount of traffic that we're going to be
generating with this retail and with the residential conbined, is

far less than what was generated by a large hone center or
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departnent store before

CHAI RPERSON GRIFFI'S:  But that goes directly to ny
poi nt . Is that's your testimony that your retail is different.
| nean, Home Depot has just announced that they' re doing little
bouti que shops and they're opening one in Manhattan or sonething,
great idea. But if that conmes back here, is your parking
par adi gm di fferent ?

MR SPI KELL: Vell, it's different in that if we
were to lease the entire first floor to that concept for Hone
Depot, it would still be considerable |ess because originally the
whol e building was for that use and the Hone Depot project that
we were trying to nake work there with trenendous comunity
support, by the way, would have involved the whole building. So
just on a square footage basis, we're devoting a lot less of the
space to retail than we were before.

CHAI RPERSON  GRI FFI S: Ckay, and that's a very
pertinent point and | bring up Home Depot. | think it's a great
i dea.

MR SPIKELL: So do |

CHAI RPERSON GRIFFIS: And |'mnot -- you know, if |
could call the shots, but nonethel ess, okay, so it's a reduction
actually of retail use or high intensity use that you're really
testifying to. Ckay, then let's get specifically to the parking
nunbers because |I'm not sure 1'm clear. Maybe other Board

nmenbers are clear on that, maybe we can nove on. And the other
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piece, | think, we need to look at actually, you know, |'ll put
this in for thoughts here but ny review of the regulations, if
you | ook at 2108, gives, of course, this Board the jurisdiction
to reduce the amunt of parking spaces required for non-
residential use but if we look to 2109 and 2109.1, non-
residential building structure includes any building structure
where 80 percent or nore of the gross floor area is devoted to
use other than residential and it breaks those out.

And I'm not sure whether you've |ooked at that or
not. | won't let that go but | want to get the nunbers first for
clarification for us and then we can get to that.

MR SPONSELLER. Let nme speak to the parking issues
agai n. As you know, by zoning, we are -- because we're a
historic landmark building here that we're adding onto, we're not
required to provide any parking for the residential. W are, as
Armand nentioned, for nmarketing purposes, providing 170 spaces
for the residential. That's nore than twice what would be
requi red by zoning.

On the retail side, we're providing 100 -- what's
nmandated for a historic structure, again, in terns of the retai
is that we replace what was there at the tinme of the |andmark
appl i cation. The owner's best understanding of that is that it
was the 211 spaces in the building at the time of designation.

What we're providing for the retail on the B-1

level is 150 and that's the special reduction that we're asking
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for.

CHAIRPERSON GRIFFIS: So it's a reduction in --

MR SPONSELLER: So in totem we're above what
would be required by zoning if you include the residential and
retail nunbers together, but on the retail side, we're asking for
a speci al reduction.

MR LAKE And can | just add, what we're really
looking for is our ability to allocate the abundance of parking

that we have. W have 320 that we're providing to this project -

CHAI RPERSON GRI FFI'S: R ght.

MR LAKE: -- which is over what's required. Ve
wanted to keep the residential and the retail parking separate
for a nunber of reason; one for security, two for the work that
we did with the comunity about having nore parking for the
residential and also keeping the retail trade and retail traffic
off of Albemarle, which is the only way you can get up to the
r oof . So we really think that it's a better plan to keep it
separ at ed.

The other thing is | don't know if you' ve ever
driven to Heckingers when they had parking on the roof and in the
basenent . And if you went one place and they didn't have
parki ng, you had to |eave and go around the | ot and cone back and
it was very frustrating.

CHAl RPERSON CRIFFI'S:  Right, and you know, | don't
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think this Board would take any exception, in fact, | think it's
an excellent plan to segregate the parking. | nean, obviously,
the use, the tine, the circulation is a heck of a lot easier to
manage doi ng that. Again, I'm just trying to get down to what
we're actually 1looking at. Now, there was a statenent and
clearly this is what you're pursuing, the fact that this is a
historic building, that there's actually no requirenent to the
addition of the historic building.

That's an interesting discussion to get into and
maybe briefly. M. Levy, did you want to speak to that?

MEMBER LEVY: No.

CHAI RPERSON GRI FFI S: Ckay. | saw him nove so |
t hought - -

MEMBER LEVY: Not yet.

CHAI RPERSON (RI FFI S:  Ckay.

MR DAVI DSON: Just one  point of qui ck
clarification to your question; we are up for the special
exception relying on 2107, not 2108. 2107 gives the Board
authority with respect to buildings on top of nmetro access.

CHAI RPERSON GRI FFI'S: R ght.

MR DAVI DSON: And just a point of clarification
for the special exception.

MR SPONSELLER  To speak to the article that you
brought up about the percentage, the 80 percent, our retail is 66

percent of the total gross, so we wuld conply with that
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provi sion that you nentioned earlier about the 80 percent. W're
bel ow t hat .

CHAl RPERSON GRI FFI S: It would have to be 80
percent or above non-residenti al

MR SPONSELLER Ch, to be non-residential, |'m
sorry. Ckay, okay.

CHAl RPERSON GRI FFI'S:  Si xty-six percent.

MR SPONSELLER  Ckay.

CHAI RPERSON GRIFFIS: Al right, let ne just -- I'm
sorry if I'm not grabbing this as quickly, but we have retail,
211 essentially is what's out there. It's going down to 150 and
then retail, | said that? And then residential is how many
spaces?

MR SPONSELLER: We're providing 170 spaces.

CHAI RPERSON GRI FFI S: I ndeed, which total up to
320.

MR SPONSELLER  320.

MR SPIKELL: I'd like to make a point agai n about
the 211. The 211 nunber is actually what Hecki ngers had. And
Heckingers didn't create the 211 until a year after the building
was designated. So at the tine the building was designated, the
[ ower level had not yet been turned into parking. So the only
par ki ng was whatever there was on the roof.

Now, when Heckingers put their parking and garden

center on the roof to replace Sears parking and garden center on
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the roof, Heckingers had 113 spaces. W think, but don't --
haven't produced the evidence yet, that Sears probably had |ess
than that but rather than arguing that point, we thought it would
make nmore sense to clarify the whole issue by seeking the special
excepti on.

CHAl RPERSON GRI FFI S I think it does all nake

sense, but you know, for our purposes we need to flush out all

the issues.

MR SPIKELL: Absol utely.

CHAI RPERSON GRI FFI'S:  And what you' ve done is touch
on a very inportant issue which not only will go to this site, |

nean, obviously, it's huge on this site, it goes to a lot of
other sites as historic buildings are brought back to nodern and
conventional uses. And you have the adaptation of those, how do
we deal with nodern requirements of parking. And certainly there
is the argument that goes to the no increased parking would be
required.

Ckay, Ms. Renshaw.

VI CE CHAl RPERSON RENSHAW Wl |, just a couple of
things. W're looking at 185 residential units; is that it?

MR SPONSELLER  Yes.

VI CE CHAl RPERSON RENSHAW And approxi mately 170
spaces. | counted 182 on the residential plan. 3F counted 188.

MR SPONSELLER W& have nore spaces currently on

the plans than we are counting. W' re being conservative.
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VI CE CHAI RPERSON RENSHAW You're bei ng
conservati ve.

MR SPONSELLER  Yes.

VI CE CHAl RPERSON RENSHAW So there is possibly --

MR SPONSELLER  There's possibly nore. W don't
want to prom se that because --

VI CE CHAl RPERSON RENSHAW  That woul d be very good
if you have 185, you mght have about 15 cars wandering around
t he nei ghborhood | ooking for a place to park if you didn't have a
space per apartment.

MR SPONSELLER W think that, because again of
the metro issue, the fact that we're above a netro tunnel, our
experience on other sites where there's a netro stop in the
building or in the block even, is that 20 to 30 percent of those
occupants of the residential portion will use netro.

VI CE CHAI RPERSON RENSHAW Wll, they nmay use
netro, but they may al so have cars that they park there so again,
| just bring that up.

Do you have -- even though you don't want to tell
us who you're negotiating with, do you have any idea of how many
enpl oyees your project is going to bring into the neighborhood
with the retail and the residential side and could you conpare
that to Sears/Hecki ngers.

MR SPONSELLER  True, well, | don't know about the

total nunmber on the different shifts. | can probably give you a
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sense of how many would be on site at a given tine during like
one shift, one eight-hour shift how nany enpl oyees woul d actually
be there. It would be approximately around 50 to 60 enpl oyees
and a lot of the retailers I've talked to heavily encourage netro
use for their enpl oyees.

VI CE CHAI RPERSON RENSHAW Al right, and it will
be up to the retailers, for instance, to perhaps look into sone
ki nd of incentive program

MR SPONSELLER O disincentive as it relates to -

VI CE CHAl RPERSON RENSHAW | ncentive meani ng using

the metro.

MR SPONSELLER  Yes, or disincentive in the fact
that they won't be allowed to -- they won't be able to afford to
park in the garage. | mean, what we've done, we've engaged with

Val ker and Associates to cone up with a parking nanagenent plan,
and basically the systens they're looking at is you get a card
that gets validated as you go through the checkout and that gives
you the tine.

If you don't have that validation, then you're
going to get hit and the real issue is not that we don't want
people to be in our building. W just want to really reserve
those spaces for custoners and not make it a metro commuter
parking | ot.

VI CE CHAI RPERSON RENSHAW  (kay, SO you're saying
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50 to 60 enpl oyees for both residential and the retail

MR SPONSELLER:  Yeah, the residential is not going
to have much at all, probably just a fewin the office

VICE CHAI RPERSON RENSHAW Vel |, rmaintenance
security people, desk type.

MR SPONSELLER R ght.

VI CE CHAl RPERSON RENSHAW  And you're going to have
what, three shifts?

MR SPONSELLER On the retail, probably two, two
to two and a half. Oh a weekend you'll have two and a half
during the week probably only have two.

VI CE CHAl RPERSON RENSHAW  And on the residenti al
you'll just have one shift?

MR SPONSELLER No, you'll probably have two
shifts.

VI CE CHAl RPERSON RENSHAW  Two shifts, okay.

MR SPONSELLER: You may have one person as a
porter that floats around the building at all tines.

VI CE CHAl RPERSON RENSHAW  All right, and will you
have sonme kind of a security system whereby there are shall we
say, sone people going around the nei ghborhood to nmake sure that
enpl oyees are not parking on nei ghborhood streets?

MR SPI KELL: Vell, it's ny understanding in the
nei ghborhood, there's a zone sticker programin effect, so we're

hoping that we do enmploy -- that the retailers do enploy people
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from the nei ghborhood, but if they aren't from the nei ghborhood,
they probably won't get away with parking on the streets if
there's typically --

CHAI RPERSON R FFI S: They'll have to |eave the
store every two hours.

MR SPIKELL: What's that?

CHAI RPERSON (R FFI S: They'll have to leave the
store every two hours and nove their car.

MR SPI KELL: Yes.

VI CE CHAl RPERSON RENSHAW Feed the neter. One
other thing, the pictures that were provided don't show much, if
any traffic. W know that that's not the case. Were those
pi ctures from ani nati ons?

MR LAKE: Wich -- the hard pictures?

VI CE CHAlI RPERSON RENSHAW  Yeah.

MR LAKE: No, they were taken by our office.

VI CE CHAl RPERSON RENSHAW  What year ?

MR SPONSELLER Actually, | think the pictures
were taken by ny office and those were taken during the day.

CHAI RPERSON GRIFFIS: | think the point that she's
getting to is that she's famliar with Wsconsin Avenue being
very busy but you would have photographed the building, not the
traffic, so you would have waited for a light to stop the
traffic; is that a fair representation?

MR SPONSELLER That's quite fair to say, yeah.
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VI CE CHAl RPERSON RENSHAW Wl | - -

MR SPONSELLER: W can't exactly clear the roads.
VI CE CHAI RPERSON RENSHAW -- that's the Chair's

interpretation. Perhaps you would like to interpret it for me.
CHAI RPERSON GRIFFI'S: Wl |, |ook at that one.

VI CE CHAl RPERSON RENSHAW (One car, one, two three

MR SPONSELLER  They were taken at 10:00 a.m in
the nmorning and we didn't have any police hel p or anything.

VI CE CHAl RPERSON RENSHAW Ten o'clock in the
nor ni ng?

MR SPONSELLER  Yeah.

VI CE CHAI RPERSON RENSHAW  What nonth, what year?
In any case --

CHAl RPERSON GRI FFI S: I nmean, | think it's not --
Wsconsin Avenue is a busy avenue and it's certainly up in that
area.

VI CE CHAI RPERSON RENSHAW It does not |ook I|ike
that at all and what | thought --

CHAI RPERSON GRI FFI'S: Wl |, he's photographed it.

MR SPONSELLER W did not doctor these
phot ogr aphs.

VI CE CHAI RPERSON RENSHAW  That's on the record,
too, but | wanted to just nmake note of the fact that the traffic

report that you have subnitted is nmore of a conparison to the
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Hecki nger/ Sears. It does not give us a picture of what the
traffic situation is like at the nonent, so that we can get a
feel for what the inmpact of this building is going to be at that
| ocation and have you thought of or are you now doing a traffic
i mpact study?

MR SPIKELL: Well, we've thought of it a lot and
the reason primarily was when we started out, we were -- our
original plan was to bring a 180-square foot Home Depot store,
and so we gave lots of thought and had lots of discussions wth
people in the neighborhood about ways to change the traffic
patterns and there are still some things that we are thinking
about but as far as the inpact goes, | think the main point from
an approval standpoint is the this is a lot less traffic
intensive use than what was there before when it was Heckingers
or even what was there when Sears was a heal t hy busi ness.

MR LAKE: Excuse ne, are you asking conpared to it
now as a vacant buil di ng?

VI CE CHAI RPERSON RENSHAW What the scene | ooks
l'i ke right now before you get going on this project.

MR LAKE Well --

VI CE CHAlI RPERSON RENSHAW And then conpare your
project to what is there now

MR LAKE: Well, the issue is what there is nowis
a retailer in there operating a business right now on a tenporary

basis, but the building -- has always been occupied except for
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the last two years as a retail building over 140,000 square feet.
Sears was 186,000 feet and Heckingers was 146, 000
square feet of occupi ed space.
CHAI RPERSON GRI FFI'S: And what are you proposi ng?
MR LAKE: W' re proposing 88,000 feet of retail
and then residential above that. So, | think the letter that Lou
Sl ade wote does conpare to what the building is. To say what it
is conpared to a vacant lot or a vacant building is not -- |

don't really believe it's relative. |It's not a fair conparison.

I'd like to go to the first slide or the first form
because | think one of the things it points to is very inportant,
when we talk about snmart growmh and we talk about encouraging
nmetro use. At this point, this is the main pedestrian entrance
to the residential with two elevators. There's another elevator
bank that serves here that will serve the residential bays.

W've also nmade available for metro riders to be
able to pass through into these elevator banks, a card access for
security. So Resident 724 can conme up and go upstairs and get to
these el evators. | think that is a great way of encouraging
netro traffic and encouraging our residents to use nmetro and
| eave their cars behind. And | think that makes the building a
ot more convenient. They get a residential street, a feel of a
residential street with no commercial traffic but they also have

access to a nmetro and they can be covered and away from the
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elenents at all tinmes when they need to be.

VI CE CHAl RPERSON RENSHAW Vel |, when | asked about
the traffic study, | am also referencing or wanting to reference
the suggestion that ANGC-3-F had stated in its report about a
traffic study to determne whether the road system can absorb
traffic from 185 residential units and three retailers, but the
Chair is here and coul d address that perhaps, when the ANC report
cones to the table.

CHAl RPERSON GRI FFI'S:  kay, the last thing.

MR DAVIDSON:. One point of clarification, | just
wanted to also note that | hope the Board has had a chance to
ook at the last item | believe added to the record, which was a
nenor andum from Ken Laden from the Transportation Planning Ofice
addressing sonme of the -- basically addressing these concerns and
signalling the Ofice of Planning's specific approval in that
aspect of our proposal.

CHAl RPERSON GRIFFI'S:  No, we have not seen that but
we will get that. I'msure it's brief so we will look at that
right now We'Ill see if we can get copies down here.

Now, M. Laden's report was referenced in the
Ofice of Planning, so we knew what the upshot of it is, but if
there are any detail -- you can give that right down to staff on
the far side.

Al right, 88,000 square foot of retail is what's

being proposed in the project right now and then | believe a
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reference for a residential was given but | didn't wite it down,
the total square footage.

MR SPONSELLER: I"'m sorry, could you ask your
guestion agai n?

CHAI RPERSON GRIFFI'S:  Yeah, the residential square
f oot age.

MR SPONSELLER G o0ss?

CHAI RPERSON GRI FFI' S: Yeah.

MR SPONSELLER  kay, the FAR is, if you exclude
the covered parking area which is below the residential it's
about 2.2. It's roughly 210,000 square feet or 2.2 FAR

MR SPI KELL: Residential.

CHAI RPERSON GRI FFI S: Residential, right, that's
excluding the --

MR SPONSELLER It excludes the residential deck
whi ch technically counts because it is covered as FAR

CHAI RPERSON GRI FFI S: Ckay, and when you neke the
statement that the 320 parking required actually is above what
woul d be required by current zoning; is that a correct statement?

MR SPONSELLER  Yeah, that is correct.

CHAl RMAN CRI FFI S: Ckay, so if you're doing that,
then you have broken out your parking requirenents at 88,000 for
retail and 210 for residential.

MR SPONSELLER. Yes. |'msorry, say that again.

MR SPI KELL: 88,000 feet but the residential is
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based on units.

MR SPONSELLER  Yeah, the residential is one for
two units, it's roughly, 93 spaces, yeah.

CHAI RPERSON  GRI FFI S: But those are the space
requi renents. Ckay.

MR SPONSELLER:  Yeah.

CHAI RPERSON GRIFFI'S:  There it is then. Al right,
sorry for interrupting your flow here but | think actually this
will go much quicker if we get to the points we need.

MR DAVIDSON. | think at this point, Armand if you
have nothing el se to add --

MR SPIKELL: No, we've covered the three variances
and one speci al exception.

MR DAVIDSON. | would just note one or two fornal
points. One, we are prepared to submt into the record today and
we would nmove to subnit hard copies of the slides other than the
slide show -- other than the animation but the --

CHAl RPERSON GRIFFI'S: W get the | aptop.

MR DAVIDSON: Exactly, we will donate the | aptop.

(One other small point just to clarify in the record, there is on
the site a covenant that was entered into in 1940 with the old
Board of Conmissioners for the District of Colunbia and it has
been subsequently superseded by actual multiple zoning
regul ati ons. W have been working with corporation counsel and

with the Zoning Commission to get that authorized to be
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resci nded.

Wen we nmet with the Zoning Administrator, he
recomended that we make it part of the public record for this
hearing and we were happy to do that, but | just wanted to
clarify that we are not seeking any relief with respect to the
covenant but mainly to nake it a point of public record.

CHAI RPERSON GRI FFI S: Good, and | think that was
wise advice that you got is to nake -- to disclose it.
Certainly, it would have probably encunbered our tinme if nothing
else if we had found it and you hadn't disclosed it but M.
Sansone, | don't believe that that encunbers us in our own
del i berati ons. That's obviously, sonething for the Zoning
Conmi ssion; is that correct?

M5. SANSONE: M. Chairman, that's correct. The
covenant related to a map amendnent by the Conm ssion and
therefore, the Conmm ssion would be the entity that would have to
take action to rescind it.

CHAI RPERSON (R FFI S: It was an interesting font
that it's witten in. It kind of looks old, | mean, just by
seeing it but anyway so there is it, so | don't think we need to
spend tine on that at all. GCkay. That's it.

MR DAVIDSON: CQur case is submitted, thank you.

CHAl RPERSON GRI FFI'S:  Good, don't go anywhere. Al
right, let's goto Ofice of Planning.

MR FONDERSM TH: Thank you, M. Chairman. John
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accept the report into the record.

CHAI RPERSON (R FFI S: Yeah, | bel

215

and would like

e, a waiver to

ieve you had an

excuse even, but | don't -- | don't need to recall that. | don't

have any problem [|f anyone has an objection, |
the rules to accept the report. Very well.

MR FONDERSM TH: Thank you. I
Ofice of Planning does recommend approval of the
and one special exception that had been requested

note, of course, that this is right in the hear

think we'd wai ve

n sumary, the
three vari ances
here today. W

t of the Tenley

Town commercial area, described the project, the inportance of

it, both as a historic landmark and |'ll just

repeat what was

said, that there had been an awful |lot of work with the H storic

Preservation staff and of course, with the comunity and with the

Board in getting what we think is an inmportant adaptive use

proj ect here.

It's also, as you know, a nmgjor
urban |andscape of the Tenley Town conmmerci
Wsconsin Avenue and, of course, has excellent

access both netro rail and bus. We describe t

elenent in the
al area along
transportation

he site and the

surroundi ng area. I think the applicant has done that well, so

unl ess there's any questions, we won't go through that in detail

agai n.
I would just -- | would just nmention and you m ght
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| ook at the aerial photograph with our report, as we work through
this and | guess we're all famliar with the Tenley Town area and
this building, but it just struck us what a uni que conbi nation of
this comrercial corridor and civic and community building there
are here, when you start looking at it in terms of the library,
Janny School, the churches the lona Senior G tizen Services,
WIlson H gh School, Fort Reno Park and so on, it really is a very
nice conbination of what is a nulti-neighborhood center in the
conpr ehensi ve pl an.

I would note in the last sentence there under
adj acent area or in the first paragraph Fort Reno Reservoir and
Park, of course, are east of Wsconsin Avenue, not west and we
note here and later that this is designated as a specia
treatnent area in the conprehensive plan. W wanted to note the
topographic location of this site also. It's -- Tenley Town is
one of the highest points in the city and the high point on
Wsconsin Avenue is just to the north. It's right at the tip of
the blue building, if you want to describe it that way, elevation
about 405 feet there.

And so this nmakes this a promnent site. It also
means that the -- certainly the views from the upper stories of
the residential use are going to be great views. So we've gone
through the applicant's proposal and outlined the standards for a
variance. And so | would just go through those quickly.

The first one is the height variance. The
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applicant has described the problens or the issues they have to
do with the putting the apartnment units over the parking deck and
the need for this special structure there. And so they're
requesting an increase, a variance of five additional feet. The
H storic Preservation staff worked with them a lot on this in
terns of dos and so on.

VW think that can be granted and recommend that the
hei ght variance be granted. W think it is unique in terns of
the preservation requirenents and what the developer is trying to
do with the m xed use.

The residential recreation space variance, and |et
ne just note that we have in this report the figures form the
first submission and as the applicant noted, they have changed
slightly and you have their subm ssion, not substantially but
they have increased from 9300 to 9900 total and from 8, 000
outside to 9100 outside, nmost of that on the roof. Some of it in
the recreation space inside the fitness room and the club room
And we noted also as they noted, their plans to use the ranps,
but not -- that they're not actually counted in the recreation
space.

W believe that the way the second |level is being
used for residential parking with the residential building
el ement above it, creates a unique condition. There would be a
practi cal difficulty in creating addi ti onal resi denti al

recreation space and additional recreation space on the ground
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level, that is indoors, would require reducing retail space and
retail space A which we don't want, we don't think is desirable
ei ther.

W think therefore, that there are practica
difficulties here in providing this recreation space. W don't
believe that reducing the recreation space will cause substanti al
detriment to the public good or inpair the purpose of the zone
plan. And we note that one advantage of this site is that there
are other recreation spaces nearby and that's been tal ked about
and is, | think, pretty clear in the aerial photograph with Fort
Reno Park two blocks, block and a half to the north and the
WIlson Athletic Field. So we recommend approval of variance for
the reduction of the recreation space.

On the parking aisle variance, we believe that the
applicant was wise to separate the two parking areas with the
retail parking on the Bl level and the residential parking on the
roof. And in each case the applicant has sought the maximze the
nunber of parking spaces within the constraints of the site. They
put 60 degree angle parking in for nost of the spaces and that
really ties in as was testified to, from the location of the
col unms.

This does require their aisle wdth down to
fourteen and a half feet from 17, requires a parking variance.
W note that the 14.6 does neet mninmum national standards. So

we believe that there is a hardship in terns of the |layout of the
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building and the need to try to arrange the parking to fit that
col ums. I'm not sure if that's a hardship but just the way
you've got to do it as a -- | mean, it is a hardship, you
couldn't do it practically many other ways.

So we recommend approval of this variance for the
reduced parking aisle width for the 60 degree parking. And then
on the special exception requested which is tied into the netro
rail station and of course, the west entrance to the Tenley Town
AU nmetro rail station is arcaded right there into the building
W go through the description of the parking spaces which you

have heard and note that they seek to reduce it from 211 to 150

spaces.

The applicant has told us, as he testified here
today, that the retail parking will be controlled in order to
insure that the retail -- that the parking for the retail use
doesn't get wused by longer term comuters. And there is

addi ti onal parking spaces available to themin the parking garage
across the street. They have said that they think and, in fact
want to encourage that shoppers whether parking on one side of
the street or the other, will park once and use the whole Tenl ey
Town area. W place -- this gets back to the special treatnent
area and the whol e idea of Tenley Town conmercial area

W place -- the Ofice of Planning places the
priority on achieving a significant retail developnent on this

site. W think it has a potential to stinmulate the retail
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vitality of the Tenley Town commercial corridor and | think |
ski pped over sonme of the strengths of the existing conmmrercial
center but obviously those who know the area and this is
antidotal rather than a rigorous economc study but there are
sone signs of retail weakness there and having additional --
three additional retailers at this site plus the residential
certainly will be -- bolster that.

So we recomrend that the Board of Zoning Adjustnent
approve the request of special exception to reduce the anount of
retail parking to 150 spaces. However, we do suggest that there
be a parking program for, as the applicant has said, to contro
the parking to utilize the additional parking spaces as needed on
the east side and one nore step, to work toward a coordinated
parki ng program for the Tenl ey Town commrercial area.

Gobvi ously, they've got to get in there and be a
part of that retail comunity before they can start doing that.
Rel ationship to the conprehensive plan, we note that this is a
special treatment area and if you'll turn to the second
attachnment back of the aerial photograph, you see what's outlined
in the land use section of the conprehensive plan for the Tenley
Town netro rail station special treatnent area

And under the policies, you can just go down there
and essentially every one of them relates to this project. A
wel | -planned economic activity center utilizing the public

transit infrastructure enable nmerchants to upgrade existing
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busi nesses and track new custoners and so on, provide for the
devel opment of substantial new housing, protect and preserve the
existing low density residents in the wvicinity and the
surrounding institutions from adverse effects, | think the
applicant has tried to do that and then nmintain heights and
densities at appropriate levels, which we think they have done
wor ki ng through a pretty rigorous revi ew.

So in all respects, this project, which is the key
project in Tenley Town, neets, we think, the policies outlined in
the conprehensive plan for this area and for that special
treatnent area which is a little box which includes this site, of
cour se.

CHAI RPERSON GRI FFI S: Cood, thank you very nuch,
M. Fondersmith.

MR FONDERSM TH: And | think that's probably
enough. W nentioned the covenant. W are going to, you know,
wite to the Zoning Conmi ssion indicating our approval of that.
You'll get the ANC report. You' ve got attached also the Hstoric
Preservation Review Board report and finally, the report of the
DDOr, the DC Division of Transportation is what you're just
getting.

CHAI RPERSON GRI FFI' S: Yeah.

MR FONDERSM TH.  And we just -- we have talked to
t hem W have been discussing this with DDOT and with the

applicant for some tinme. W just got the report also and then
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unfortunately there is just a transposition in the DDOT report
and if you -- and |'ve talked to them and they asked ne to nake
this statenment for the record, just to correct it.

On the first page, at the end of the first
par agraph, that should be 170 parking spaces on the roof for the
residential conponent and 150 spaces on the basenent |evel for
the retail space. Those just got tw sted around.

CHAl RPERSON CGRI FFI S: Vell, we'll send them back
the report then

MR FONDERSM TH:  And so again, as | say, we have
our recomendation that the three variances and the specia
exception be approved. W do suggest that these additional steps
be taken with respect to the parking program And that concl udes
the Ofice of Planning report, M. Chairman.

CHAI RPERSON GRI FFI'S: Very good, thank you. W did
receive and all the Board nenbers have copies of M. Laden's
report and | nust say it is -- it speaks well to the application
and, of course, it does say that they support the request for
parki ng reduction and the aisle.

MEMBER LEVY: I just want to nmake sure you're
cover ed.

CHAl RPERSON GRIFFI'S: Yeah. M. Fondersmith, is it
the Ofice of Planning's opinion that the residential recreations
phase actually doesn't fit this area and would not and may even

detract from the purposes of the conp plan as you've indicated in
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1129. 2?

MR FONDERSM TH.  |'mnot quite --

CHAl RPERSON GRI FFI'S:  Just turn on your mike.

MR FONDERSM TH.  Yes, I'mnot quite follow ng the
qguesti on.

CHAl RPERSON GRIFFI'S:  Let ne state it again.

MR FONDERSM TH.  Yeah.

CHAl RPERSON @RI FFI S: Wuld it be Ofice of
Planning's opinion that in order to stimulate well planned

econom ¢ activity, which is Item A and B, wupgrade existing
busi nesses and devel opment of substantial new housing of course,
but nostly economic activity that you spoke to and the netro rail
there, would Ofice of Planning's position be that residential
recreation actually would not support that goal ?

MR FONDERSM TH:  No, | wouldn't say that. | nean,
there may be in sone different arrangenent of the building that -
- say a different building at this site, it might be that the
recreational space could be net.

CHAI RPERSON GRI FFI'S:  But woul dn't that keep people
off the street and not rejuvenizing these economc activities on
t hese prem ses?

MR FONDERSM TH: Vell, nmaybe so. There's
certainly -- there certainly -- even if it were there, the
contribution to Tenley Town of this many residents here is that

they are going to be in the street and at the restaurants and so
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on. W sinply looked at this building which has -- you know,
you've got to save the historic structure. Then the applicant
has put the -- has used the roof for the parking, put the
residential on the -- so the only way to get -- | nean, it's like
trying to have all your cake and eat it too. The only way to get
-- that we saw in a practical way, to get nore recreational space
woul d be to put at sonme cost, a deck on up above the parking but
then that interferes with the -- | nean, that would have a cost
factor and interferes with the historic nature of the building.

| nean, so | think basically, in looking at it, all
this project does, we were not disturbed with granting a variance
for the recreation --

CHAI RPERSON GRIFFI'S:  Right, okay, and then if I'm
hearing you correctly, you don't want to make overall statements
to the recreation requirenments in the city based on this
application which | appreciate. I have a question in terms of
the special exception requested in that in your report and
actually I'mgoing to point this question to corporation counsel
perhaps, but you ve stated that Section 2107.1 authorizes the
Board to reduce or elimnate the anount of required parking space
for non-residential buildings.

W've kind of, | think, clarified the fact that
this would not, wunder that, come under a non-residential
bui | di ng. Wuld this not be, in fact, a variance and not a

speci al exception for parking? And | think M. Sansone may be
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nore versed in answering that, unless M. Fondersmith, that has
sonet hi ng poi nted you wanted to respond to.

MR FONDERSM TH | would only -- | would only say
that we, at least, have seen that the special exception under
2107 is tied to -- it tied to a specific situation which is the
direct connection to the netro rail system and which occurs -- |
started to count up the other day the nunber of such cases in the
city and there are others but you know, not a whole lot, and so
we really relied on that connection there.

CHAl RPERSON GRI FFI'S:  Ckay.

MR DAVI DSON If I could interject one point on
just the legal question, just to clarify our position on this, |
think it's fair to say that the regulations are not crystal clear
on this but | think that --

CHAI RPERSON GRIFFIS: | find that hard to believe.

MR DAVI DSON -- but | think it's clear that if
you treated the building as a whole given its historic
preservation, it's historic designation, rather, we would be only
required to provide 211 spots. In treating the residentia
element of the building separate from the retail elenent, we
wanted to just -- we wanted to clarify which is the only reason
we sought the special exception, to clarify that if we allocated
in that -- on that basis, and 211 was allocated purely to the
retail, we would still be able -- we would be fine, even if the

total nunber of parking spots went to 320, that we could allocate
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150 to the retail, so just as a point of clarification on that.

CHAI RPERSON  GRI FFI S: That's the problem with
clarifications, sonmetimes it isn't the way we would have attacked
it but | absolutely hear you and | think that's an inportant
poi nt . I think one of the first things and | do want to hear
from corporate counsel on it, but |'m wondering whether we need
to, whether we could attack this by not separating the parking by
use. | mean, but we have to because that's the way we break it
down.

M5. SANSONE: M. Chair, 1'd suggest it's actually
easier to separate it by use and it's very clear fromthe notice,
public notice that went to that a reduction in parking spaces was
required and that that reduction applies to the retail uses and |
think in this case the Board could probably avoid a lot of
difficult legal issues about the regulations by sinply dealing
with -- this is a request for a variance that would allow the
applicants to provide 150 retail parking spaces without having to
address how many m ght have been grandfathered or how many m ght
have been protected as a historic |andmark or how many, you know,
are being split between residential and retail, just it seens
i ke that m ght be the easiest approach.

It would give the applicant the relief that they're
seeing which is just sinply to provide 150 retail spaces. And |
believe they've addressed the variance criteria in connection

with their other requests in terns of the uniqueness to the
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property, practical difficulties, and so forth.
CHAI RPERSON GRIFFI'S: And those go actually to the
parking also, | mean, they're very inter-twi ned, okay. Does that

make sense? There's sone clarity | can grab onto. Ckay. M .

Levy, did you have sonmething to say? kay, well, then Ofice of
Pl anni ng. Let me -- we do have HPRB, of course, which was
recommendi ng approval of the revised conceptual plans. For

clarity sake, that is the plans that we've actually seen, which
is the introduction of that curve in the front with the setback
and actually it's quite nice in terms of that front elevati on how
it addresses W sconsi n Avenue.

Ckay, ANC, do we want to address that quickly. M.
Renshaw, you nentioned the DC nenber is here. Are you planning
to testify today? kay, good.

M5. WSS: This is Cathy Wss from ANG-3-F. W are
not the ANC in which this project is located but we are within
two and a half -- we are less than two bl ocks away. | reside at
3810 Albemarle Street and | can see the project from ny house.
' mabout two and a half blocks fromthere.

| believe you all have our resolution that was
submtted and | can nake just a few points from that. Yes,
i ndeed, the owners of the project have come to the comunity,
have worked with the community since at |east July 2000. W have
gone through all of this. Yes, we very nuch did want a hardware

store. W have |lost two hardware stores in the comunity.
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CHAI RPERSON GRI FFI S: Everybody wants a hardware
store. Were do they all go?

M5. WSS: | don't know, they went to the suburbs.
Most of the residents of ANG 3-F have not said they were opposed
to the variance in height and | think that's inportant. Peopl e
said, you know, that it will be set back. They're not opposed to
it. They want the space occupied. They are in agreenent with
the idea of putting residential on top and but very nuch do want
to continue having retail there because this is a very inportant
retail space and again, there's a lot of feeling in the comunity
that the retail needs to be revitalized. W've been without this
space for a long tine.

But one of the issues that has conme up in our
comunity because as you said, it's a promnent site in the
District of Columbia is that often antennas -- well, we have
several towers with a whole |Iot of antennas hung on them so that
our ANC talked with the owners of the project and said that we
would not object to a five-foot variance in height for the
residential portion provided that the variance is conditioned on
an agreenent the applicant not |ease or sell air rights above the
site wthout first obtaining approval from the residential
tenants of the building and the ANCs and they have said they had
no intention of doing that but that they would agree to that and
| assume that that's still the case.

CHAI RPERSON CGRI FFI S: If we give them a height
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variance, are they going to have any air rights? WlIl, and of
course, | love to nake jokes but nonetheless, this is a serious
issue, | nean, in that neighborhood and around the city and

believe ne, we're seeing a lot of these, but let's get
clarification on the process. |If they were actually going to put
an antenna it would be ny understandi ng you'd be comng here. Is
that correct, Ms. Sansone, or is that not necessarily correct?

M5. SANSONEE M. Chairman, I'mnot up to speed on
the antenna regul ati ons.

CHAl RPERSON GRIFFI'S:  Well, don't think anyone is.

Are they witing the regs on that one right now?

M5. SANSONE: I think they're under revision
besi des.

M5. WSS: In any event, we would like this to be
reviewed and | think this canme up because we have residential

buildings in our area where tenants have no say as to what's
being put on top of their roof and they're quite concerned wth
it. And in fact, in one case, we have sonme concern about the
structure itself and how they're having to bore through the
building in order to put the antennas up there.

CHAI RPERSON GRI FFI S: Right, and you're talking
about the large broadcasting antennas, the ones that have, you
know, all sorts of different things attached to it, not
necessarily the cell --

M5. WSS: No, these are cell antennas too. | nean,
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they're are multi-different kinds.

CHAI RPERSON GRI FFI'S: Yeah, yeah

M5. WSS: W also recommended that the applicant
explore using the wunused ranps to the rear for recreationa
pur poses. There was a discussion that HPRB wanted them kept
fairly pristine as ranps although they would not be used as ranps
but that this has been a fairly creative project all along. The
i dea of terracing could be one use of it.

W suggested possibly an exercise course going up
and down the ranmps, so --

CHAI RPERSON (RI FFI S: Can we condition that they
have to |andscape the ranps and then they go back to HPRB and
they have to take it out? Al right, we'll nove on.

M5, WSS And we also recommended that the fire
marshal | approve the one-way parking |anes because of concern
that they mght -- the aisle width of the one-way parking |anes
m ght be an inpedi ment to access by energency vehicles. W could
not answer that question.

CHAl RPERSON GRIFFI'S:  Yeah, that's an -- and that's
also an interesting point. |'mnot sure energency vehicles would
be going through the entire parking deck

M5. WSS: Yeah.

CHAl RPERSON GRI FFI S: Because ny understanding is
there's access right at the entrances. There's actually the curb

cut and pull off.
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MR LAKE: There's five sides access to all around

CHAl RPERSON GRI FFI'S:  Just turn on your mike.

MR LAKE: There's actually the access around the
buil ding on five sides.

CHAI RPERSON GRI FFI S Ckay.

MR LAKE: And emergency vehicles don't go into
gar ages.

CHAI RPERSON GRI FFI'S: R ght.

MR LAKE. In case of fire --

CHAI RPERSON Rl FFI S: Yeah, they would have a
hei ght probl em of getting in.

MR LAKE: Yeah.

CHAI RPERSON GRI FFI S: You can get an anbul ance |
woul d think --

M5. WSS But we wanted to raise the question
because we are not experts and they know their equipnent. They
know the way they fight fires and that was the only thing.

CHAI RPERSON GRIFFIS:  It's an excellent point and |
think -- frankly, | think M. Laden can speak to that if we need
to as part of the record, but it's been ny experience on
applications and outside ny other profession that you create
access from the street access and how it gets right to the
bui | ding whether it be fire, whether it be emergency vehicles and

such and that's where | think they would | ook to it.
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MR LAKE: Correct, and --

SECRETARY PRUI TT: Excuse ne, M. Chair, | would
just like to say, through the rest of the permitting process it
woul d be picked up there and they are the experts actually, so if
there was any need to be -- any issues that needed to be -- or
any concerns like that, it would be picked up during permtting
and bui | di ng codes.

M5. WSS I raise the point because we do have
tenants at buildings that do believe that buildings have been
built larger apartnent buildings, that are not accessible by
ermergency equi pment and the way this tends to slip through the
whol e process by the tine you get to the permt, it's sort of
hard to say, "Wll, gee, we can't". So | just -- we have this
feeling particularly because of the residents in our big
apartment buildings that we don't expect it to be a problem by
we're just not the experts, that's why we raised it.

CHAI RPERSON GRIFFI'S: Wl I, it's an excellent point
and | think it's a valuable concern and it certainly is good that
you bring it up here and well, in addition on this, any sort of
adaptive use or renovation of a historic building, you would
think this is going to be sonewhat of a problemconing up to date
in terns of current codes and requirements. But being that we've
seen here first of all, new elevator courts, that's going to be
your access and the elevators are obviously, going to cone under

great scrutiny in terms of stretcher size and availability and
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access up, so -- but | think it's well said.

That actually is out of our jurisdiction. It goes
to other permtting areas.

SECRETARY PRU TT: And excuse ne, just for a point
of information, there is a task force of people working to get
the building codes and zoning codes closer together so that
they're not as in odds with each other, and it's actually ongoi ng
Now. So that it wll sort of resolve sone of the inherent
conflicts that are existing at this point.

CHAl RPERSON GRI FFI'S:  Yeah, that's a great point.

M5. WSS: Uh-huh, thank you.

CHAl RPERSON GRI FFI'S:  Ckay.

M5, WSS And finally, we did ask for a traffic
study to determne whether the road system can absorb traffic
from 185 residential wunits and three retailers, whether the
parking is adequate and whether adjustnments should be nmde to
traffic signals and patterns surrounding the site to mtigate any
adverse inpacts from the devel opnent. I think one thing we
shoul d consider is what wll be happening on Saturdays, which
woul d be the time where the retail use mght be heaviest and al so
the residential use, people would be going in and out.

And | know that the day that Heckingers opened
traffic was backed up from Wsconsin Avenue to Reno Road. Now,
that fell off as Heckingers' business fell off for any nunber of

reasons but again, | think that we in the comrunity have talked
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with the owners about the need to consider how this routing
systemto get into the garage will work and how we can make sure
that we don't have this great big traffic backups on Wsconsin or
Al benar| e.

CHAI RPERSON GRIFFIS: Wl |, are you -- do you have
an understanding of what the circulation patterns is as proposed
inthis application?

M5, WSS: Yes.

CHAl RPERSON GRI FFI 'S Ckay.

M5. WSS: You go up to Wsconsin and Brandyw ne,
take a left, take a left, sharp left at Brandywi ne and River,
then a right into the garage.

CHAI RPERSON GRI FFI'S: R ght.

M5, WSS But it's -- the question is how |ong
that left turn bay is -- at Brandywi ne and Wsconsin, how |ong
that signal is, you know, how this wll work. And we at one
poi nt also tal ked about possibly having a -- renoving the traffic

light that's mid-block which allows access into the Fresh Fields
parking garage to River and Wsconsin with a left turn arrow so
that people could access this building better and not have to
keep goi ng around the bl ock.

CHAI RPERSON GRI FFI'S:  Ri ght .

MB. WSS Wi ch presents sone problens, solves
sone and presents others.

CHAI RPERSON CRI FFI S: Ckay, | think we can take
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that into consideration in terns of traffic. M hesitancy is |I'm
not sure what we study yet.

M5. WSS: This nay not be in your purview

CHAI RPERSON (RI FFI S: Vll, we can always take
liberties, but, | nmean, | think it's an inportant piece -- |
nean, for one thing, it does -- obviously it will have a -- you

know, as well as anybody, once that fills up as retail again,
you're going to have increased traffic. So the point is not how
do we maintain it as an enpty building with the traffic that is
now there, but how we nmtigate any sort of problens when the
retail is incredibly successful as opening day at Hecki ngers.

So | guess until we get a little bit nore specific
on exactly who's going in, |I'm just trying to figure out what
kind of timng we can do because | guess ny point here is, it not
only helps the comunity but it's going to help the building
owner and the retailers because if there is a heck of a lot of
traffic -- there's a lot of reasons why the District people
didn't go to that Heckingers is because they went to the suburbs
because it was easier to park and there wasn't such a hassle
getting in and out.

So we don't want that which may lead to retail
turnover. So let's keep that in mnd and we absolutely -- is
there anything el se you wanted to bring up?

MB. WSS: No, that's all, thanks.

CHAI RPERSON R FFI S: Ckay. And we absolutely
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appreci ate you being here today. |Is there any cross exami nation?

MR DAVIDSON.: W don't have any cross examination
but we would like to make a few points in rebuttal if it's the
appropriate point. W certainly appreciate the testinony. Wuld
not be the appropriate tine?

CHAl RPERSON GRI FFI S: Let's take it as it's fresh
unl ess | get.

MR DAVIDSON:  You know, | just want to thank Ms.
Wss for her tinme because she's been very actively involved in
working with us and bringing up the issues of the comunity and |
think by her being here, shows a lot about how much she cares
about her comunity. W did talk about the antennas and we did
agree that if we were going to propose technol ogy changes and we
were going to propose a third party agreenment, we don't want to
[imt our residents from receiving signals or sending signals or
our retails from sending signals or receiving signals, but for
third party licensees or leasing of the air rights, we did agree
with her and the comunity that we would come back to the ANCs
and renenber, we've been working with ANC 3-F because they are so
close and ANCG-3 is really our ANC

So we will be working with both ANCs again and al so
the residents. So we have no problemw th that and we woul d have
to cone back to BZA anyways for those approvals.

As it relates to the ranps, we are |ooking at ways

to enliven the ranps, but as the Chair has spoken to, HPRB sees
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these ranps very sacred and we would really like to continue to
work with staff from HPRB w thout creating any nore conflicts.
W have several nore trips to HPRB before this buil ding becones a
reality and staff is already very nmuch aware that we are trying
to soften sone of the edges of the building. W are |ooking at
| andscapi ng, looking at some lighting. W are trying to cone up
with ways of making this building a |ot nore breathable and a | ot
nore appealing not just from the curb but actually as you touch
and feel the buil ding.

So | wuld like to leave that to staff if that's
possi bl e. I just can't say that | can put those things there
because | have no control of that area. As it relates to -- |
think the emergency vehicles was discussed. Permt process wll
take care of that issue. These are going to be to code, both
handi cap access and also for energency vehicle access. The fire
nmarshall are very, very good and especially in new construction.

I think sone of the problens you ve had have been sone ol der
construction. This is all going to be under new construction
regul ations as relates to life safety issues.

The traffic, we -- as discussed with ANG 3-F, we
have had neetings with M. Laden and with DDOT with Lou Sl ade,
and that's what ended up as a product. He believed that both our
traffic engineer and the District's expert felt that the traffic
generated by this proposed developnent is far less than the

i mpact of what was there before, of course, not what's there now
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as a vacant building, but what was there. So they felt very
confortabl e.

W are open to any ways as the Chair has nentioned,
to nake this a success. Retail -- one of the issues about naking
retail successful is that you don't create barriers and you don't
violate certain things that retailers like to have and one is
access. e is confort of drive, not just to, but also when you
| eave. So when you go hone, you're satisfied wth vyour
experi ence.

So as we develop the building and open the
buil ding, we do want people to understand that we wll be making
adjustnents and if at that tinme we feel or the comunity feels
that there are sonme things that need to be done to nitigate sone
of the traffic concerns we are very much willing to neet wth
them DDOT and other nmenbers of the city to make this a
successful project.

The other thing, just to know, we have spent a | ot
of time with the comunity and there are other issues that the
comunity has raised that we are addressing, like the Janny
El ementary School students not having a safe haven to go to,
their after day program W are proposing if we get approval
fromthe property owner of putting a sidewalk along that alley so
the children have a safe haven. Right now they walk through a
loading alley which is dangerous for them and not a tenable

si tuati on.
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And the other is we have agreed that we would work
with Janny Elenmentary School to nitigate construction vehicle
traffic during their drop-off and pick-up for their children. So
we are working with them and also their |andscape architects to
try to tie their plan for l|andscaping their property with ours.
So there's a nunber of things we've been working wth the
comuni ty and again, we wel cone their conments.

VI CE CHAl RPERSON RENSHAW M. Chai r man?

CHAI RPERSON GRI FFI'S:  Yeah.

VI CE CHAl RPERSON RENSHAW It's really great to see
a developer, an applicant, who has such a feel for conmunity
input and the need to reach out to the comunity and have the
ANCs and other civic organizations a part of the process. | just
wanted to point out one thing as al nost a point of information.

W have difficulties in northwest Washington wth
high rise buildings and dead zones as far as the fire departnment
is concerned. That's buildings in which fire departnent people,
firefighters, cannot transmt on radios. So |I'm hoping that you
will work with the fire departnment in having a non-dead zone
building so that your residential -- well, your residents can
feel confortable in that if something happens, the fire fighters
will be able to -- can comruni cate within the building.

CHAl RPERSON GRI FFI S: Does that mean they have to
rip down the towers up the street?

VI CE CHAlI RPERSON RENSHAW They may have to do
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that. No, I'm--

CHAI RPERSON GRI FFI'S:  Have you noticed your renotes
don't work up there on your car?

VI CE CHAI RPERSON RENSHAW But this is a very
serious problemand --

CHAI RPERSON GRIFFI'S:  Cnh, it is indeed.

VI CE CHAl RPERSON RENSHAW  And the city, throughout
the city but we have taken note of it and for instance nmy ANC has
been after this dead zone issue for quite a few years now.

CHAI RPERSON  GRI FFI S: But is it part of the
bui | di ng that cuts conmuni cation?

VI CE CHAl RPERSON RENSHAW It is the lay of the
bui | di ng. It's the antenna sites within in the city where the
radi os cannot beam from one to another but the radios don't work,
and you want to make sure that the fire departnent can get to
your building, and once inside the building, can communicate one
with another and this is a very serious problem so work with the
fire departnent and that would be just great if we could hear
back through the newspapers that you are doi ng so.

CHAI RPERSON GRIFFI'S:  Indeed. kay, and is anyone
here from ANC 3- E?

VI CE CHAl RPERSON RENSHAW No, but we have a
report.

CHAI RPERSON GRI FFI S: I know, we do have a report

and there was a resol ution. It is -- we have two exhibits, 26
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and 27, a resolution in support of the application. O course it
was tinely filed, so we will be giving it the great weight so
afforded the ANC

VI CE CHAI RPERSON RENSHAW  There was al so a March
8th letter fromthe Tenl ey Town Nei ghbors Associ ati on.

CHAI RPERSON GRI FFI'S: Yes, good.

VI CE CHAI RPERSON RENSHAW But it stated that they
adopted a resolution but I don't have a copy of the resolution in
support.

CHAI RPERSON GRI FFI'S:  Does anyone have that ?

VI CE CHAl RPERSON RENSHAW  This would be -- shoul d
be attached to Exhibit Number 24 in the main fol der

CHAI RPERSON GRIFFI'S:  Yeah, | don't have the -- is
that the resolution? Here it is.

VI CE CHAlI RPERSON RENSHAW W do have a copy --
this is ANG 3-E and then we have ANC 3-E

CHAl RPERSON CGRIFFIS:  Well, that's the one | read

Al right, well, we'll get a handle on that.

VI CE CHAl RPERSON RENSHAW  All right, this is --

CHAI RPERSON GRI FFI S: Actually, you can bring up
any pertinent points if we need to hear it but let nme just state
that what we have submitted fromthe ANGC-3 is actually not signed
and not by the Chair so it isn't given great weight but it is
still on file and in support and we wll review quickly the

resol uti on and put that one back in.
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VI CE CHAI RPERSON RENSHAW | have a copy of 3-E's
resolution that is signed by Thomas B-a-c, the secretary. e
need to have a resolution signed by the Chair or Vice Chair, so
we will request of Jill Discon (phonetic), the Chair, to sign the
docunent and get it back to us.

CHAl RPERSON GRIFFI'S:  Ckay, and we'll get that put
in. Any other government reports? Ckay, is anyone else here to
testify at this third case in the norning in support or
opposition? Not seeing any, why don't we go to closing renmarks?

MR DAVIDSON. | will be brief as we have taken up,
| think, far too much of your tine. Chair Giffis, Vice Chair
Renshaw, nenbers of the Board, | just want to thank you for your
time. | think we have established clearly both in the record and
in our testinmony that for each of the elenents of relief we seek
we neet the statutory test and we would just respectfully request
that the Board exercise the authority that it has to close the
record and vote on the application at the hearing today. Thank
you very rmuch for your tinme.

CHAI RPERSON (RI FFI S: Thank you. Ckay, there's a
request for a bench decision. Let ne just get a quick indication
of the Board. First of all, | thought we had things we were
taking into the record. Maybe we can close the record to accept
certain itenmns.

VI CE CHAI RPERSON RENSHAW W're taking in the

signed ANG-3-E, the Chair to sign.
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CHAI RPERSON GRI FFI'S:  Right, okay.

SECRETARY PRUI TT: Excuse ne, M. Chair, is that
the only itemyou' re waiting for?

CHAI RPERSON GRIFFI'S:  Cnh, right, we have slides.

SECRETARY PRU TT: | would just suggest that since
we already have a favorable report, that it does not prejudice
the ANC not to have a signed report in.

CHAI RPERSON GRI FFI S: R ght.

SECRETARY PRU TT: And so, therefore, you could do
a bench decision w thout |eaving the record open.

CHAI RPERSON R FFI S: Al l right, a little
conoitering there and | think we can resolve this ANC thing, and
| think it is appropriate, as obviously we have both ANCs which
are closely aligned here and having nmet nunerous tines, it seens
like they are all in favor, with obviously the conditions or
rather the issues of inportance that 3-F has brought to I|ight,
but I would waive the requirenents for the signing of the ANC in
order to give that the great weight that it does and we can
di spense with that. In which case, Board nenbers, if everyone is
so inclined, | would nove that we approve application nunber
168574, the HQ Acquisition LLC for a variance from the height
requi rements under Section 770, a variance from the residential
recreation space under 773, a variance from the parking aisle
width requirenments under subsection 2117.5 and a variance from

the off street parking requirements to allow for 150 spaces of
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retail parking for this mxed use residential and retail
devel oprment, of course at the prem ses of 4500 Wsconsin Avenue,
NWand woul d ask for a second.

MEMBER ETHERLY: Second, M. Chair.

CHAl RPERSON GRI FFI S: Thank you very much, M.

Et herly. In the brevity of tine, | am going to not say a |ot.
No, | think the subm ssions that we have today have obviously
gone to the requirenents and the test of the variance. I think

the aspects of the historic building, the preservation of that
historic, the adaption of mixed use and residential on top of it,
have created as stated, not to nmention just the structural issues
but also the design and urban setting issues have created a
uni queness and obviously the practical difficulty in all of these
variances and frankly, they' re all very tied together.

So ot her discussion? Any other comments?

VI CE CHAI RPERSON RENSHAW Just to ask, M.
Chairman, how we mght should we say pinpoint sone of these
i ssues of ANGC 3-F, how are we going to handl e then?

CHAI RPERSON GRIFFI'S:  Yeah, | am open for a brief
di scussion on that because as | -- | was trying to figure out how
we would do that. M hesitancy is always conditioning our orders
with either things that are not either realistic or enforceable.
What | would like to do is have an understanding and if you feel
it's strong enough to have an understanding in witing from the

applicant, it could be put into the order as established.
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VI CE CHAl RPERSON RENSHAW  Uh- huh.

CHAI RPERSON GRI FFI S: I don't think -- | nean, |
think the applicant has made it very clear the fact that they are
and will continue to work with the community as their issues cone
up. It is in their best interest and the comunity's to
acconmobdat e the appropriate parking.

SECRETARY PRUI TT: Excuse ne, M. Chair. Just for
clarification, are you talking about the things such as the
agreenent about the antennas and issues of that nature?

CHAI RPERSON CGRI FFI' S: Yes.

SECRETARY PRU TT: The Board really wouldn't have
any jurisdiction on enforcenent of that. | nean, that's the
concern | would have if you attach it to the order. | would
suggest just nmaybe nmake it part of the record as opposed to being
attached with the order.

CHAI RPERSON GRI FFI S: Yeah, | think that's well-
sai d.

MEMBER ETHERLY: Pardon ne, M. Chair. | would
definitely be anenable to that approach as opposed to attenpting
to condition in any hard and fast way. | believe the applicant
has stated on the record that they are anenable to sone type of
agreement along those lines, perhaps tweaking the [|anguage a
l[ittle bit so as not to inpair any of their options with regard
to comunications access for residents but | do think, M.

Renshaw, that to the extent we can at |least reflect in the record
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that there are sone outstanding issues that hopefully the
applicant and nmenbers of ANCG-3-F will continue to work through,
think the record denonstrates very strongly how consistently the
applicant has endeavored to work wth the community through
various fornms, task forces, what have you and | think that the
applicant should be comended to sonme extent for helping to set
that standard. Thank you.

CHAI RPERSON  (RI FFI S: | absolutely agree. And
quite frankly, at first look at this application, | was
anticipating quite a large line of opposition based on all of the
issues that it was touching and | think it's clearly said and
doesn't need to be overly repeated but the applicant has done a
great job in terns of working with the comunity and mtigating
any sort of adverse inpact that might have devel oped on this.

So | would -- if there aren't further questions,
ask for all those in favor signify by saying aye.

(Aye)

CHAI RPERSON GRIFFI'S:  And opposed? And why don't
we record the vote and then | have a few things to go through.

MB. BAI LEY: The vote is recorded as five, zero
zero to approve the application. M. Giffis nmade the notion,
M. Etherly second. M. Hannaham Ms. Renshaw and M. Levy in
agreerment and |'massuming this is a summary order, M. Chairnan.

CHAI RPERSON GRIFFI'S:  No, in fact, what 1'd like to

do is ask for a draft order fromthe applicant to be put in. |
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woul d anticipate that this would incorporate 3-F s issues and how
you want to deal with those. And the draft order obviously wll
be reviewed and rewitten by us and we should put that out fairly
qui ckly. Qoviously, the nore detailed yours are in terns of
findings of facts and conclusions of law, the faster we can turn
it around.

And is that acceptabl e?

MR DAVI DSON:  Absol utely.

CHAI RPERSON GRI FFI'S:  Ckay, very well.

SECRETARY PRUI TT: M. Chairnman, do you have a tine
frame you want to establish or just when the applicant gets it to
us?

CHAI RPERSON GRI FFI S: | think their schedule is
going to be faster than ours, so --

SECRETARY PRUI TT: Ckay, great, so whenever you can

CHAI RPERSON GRI FFI'S:  Yeah, that's what | woul d do.
Fabul ous. Al right, thank you all very nmuch. This woul d, of
course, conclude the norning session of April 9th, 2002. Now, we
are at 4:20. W're going to take 10 m nutes and be back, 4:30.

W're going to call the afternoon. W have, if I'm
not -- well, we're going to call the Trautwi ne application first
in the afternoon.

(Of the record 4:22 p.m)

(On the record 4:45 p.m)
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CHAI RPERSON GRI FFI S: Al right, good afternoon,
| adies and gentl enen. And believe ne, we do appreciate your
patience in staying so long this afternoon waiting for the first
case of the afternoon to start but | wll ask that the hearing
pl ease cone to order, and this being the 9th of April 2002 public
hearing of the Board of Zoning Adjustnents, District of Colunbia.
My name is CGeoff Giffis and | will be the Chair today.

And joining nme today is the Vice Chair, of course,
Ms. Anne Renshaw. O ny right and behind ne is M. Curtis
Et herly. Representing the National Capitol Pl anning Conm ssion is
M. David Levy and representing the Zoning Comm ssion is M. May.
Copi es of today's hearing are available to you. They are at the
table as you entered into the hearing room Pl ease be aware, of
course, that these proceedings are being recorded. So we wll
ask that you speak into the mcrophone with the mcrophone on so
that we can get you on the record.

I will, indeed, ask you to turn off all cell phones
and beepers at this time so that we don't disrupt the

proceedings. Al persons planning to testify, of course, either

in favor or in opposition will fill out two witness cards and you
may have for this application fill out w tness cards before, but
we will need to do that again, and upon coming forward give them

to the recorder to speak.
This is the continuation of the case, but just |et

me run through the order again. O course we would have the
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begi nning statenent and witnesses of the applicant of which |
don't think, and I will be refreshed on ny recollection, but | do
not believe we've nade it through that. W have governnent
reports, O fice of Planning, et cetera, get to the ANC reports.
W will nove onto parties or persons in support and parties or
persons in opposition and then, of course, have closing remarks
by the applicant.

Cross examnation by the witnesses is permtted by
the applicant or parties. The ANC in which the property is
located is autonatically a party in the case. The record will be
cl osed, of course, at the conclusion of each case, except for any
materials specifically requested by the Board. The Board and
staff will specify what nmaterials we are requesting and the dates
which we will need those subnmitted to the O fice of Zoning.

After the record is closed, no other infornmation
will be accepted by the Board. The Sunshine Act requires that
the public hearing in each case be held in the open before the
publi c. The Board may, consistent with the rules of procedure
and Sunshine Act, enter executive session during or after the
public hearing on a case for purposes of reviewing the record and
del i berating on the case.

The deci sion of these contested cases nmust be based
exclusively on the public record. To avoid any appearance to the
contrary, the Board requests that persons present not engage

nmenbers of the Board in conversation and we wll -- well, it is
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quarter to 5:00 now starting this and we have reworked our
afternoon schedule to have the in the afternoon. I will update
people as we are close to 6:00 o'clock. It is nmy full intention
to finish this case today, so let's see if we can do that and why
don't we call the first case of the afternoon?

MB. BAI LEY: M. Chairman, prior to calling the
case, | just wanted to put on the record that appeal nunber 16849
of Robert Lehrman, the appeal has been rescheduled, it has been
reschedul ed to Septenber 24th, 2002, first case in the norning.
That being said, Application Nunber 16810 of Lori Trautwi ne,
pursuant to 11 DCMR 3103.2 for variances from the mninum | ot
dinensions requirenents under Section 401, | ot occupancy
requi rements under Section 43, side yard requirenents under
section 405, court requirements under section 406, rear vyard
requi rements under section 404 and the non-conforming structural
requi rements under subsection 2001.3 to allow an addition to a
single famly dwelling in the R 3 district at prem ses 1324 27th
Street NW square 1236, |ot 818.

M. Chairnman, all of the witnesses were sworn in
previously. | don't see anyone here who was not here before and
so the case is now ready to go forward.

CHAl RPERSON GRI FFI'S:  Good, thank you very nuch.

MR 4 ESE M. Chairman, | have a prelimnary
matter. |Is nowthe time to bring that?

CHAl RPERSON GRI FFI S Yes.
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MR d ESE The -- as you know, there was a
recently filed application and the Board should reject this
application not only because it was |late but al so because it was
def ecti ve. For these reasons, and also because it's the first
itemto even cone close to an application that's put in the file
since the public notice was issued on January 10th, that this
matter shoul d be di sm ssed.

At the first hearing, all nenbers of this Board
adnoni shed M. -- at the last hearing, excuse ne, all nenbers of
this Board adnonished M. GCell to get his act together by
submtting an appropriate application and a final plan by the
26th of last nonth. M. Gell chose to ignore this Board's
direction by not filing an application till late last week and
even then filing a defective application. How rmuch nore | eewnay
can this Board give such an experienced practitioner. These ny
dog ate ny honework excuses are too much.

H s tardiness prejudiced ny client in that she had
to file a response to what is essentially a guessing gare. M.
Cell was duly warned and enough is enough. On top of the
| at eness, the application just like the five that preceded it, is
defective. He states that with the exception of one point, this
application is identical to the previous one. The question is,
however, what is the previous one.

Last time he dropped in two at the sane tine and

then there were three others. This application is not identical
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to any of the five even accepting his one point. The nunbers on
the self certification are incorrect to the benefit of the
applicant and sonme are otherw se admitted. This is that item
there, and this application references past filings, which we are
sonehow supposed to nodify.

The February 12th item cited contains facts that
are sinmply not accurate any longer. |1'mnot interested in doing
his work for him He's just nuddying this whole thing up once
agai n. | see no indication of other materials that are part of
the BZA2 application being nmade a part of this application.
There's no detailed statenent of intended use, names, mailing
addresses, pictures. Now, | know that maybe those are sonewhere
in the file, but someone is supposed to search for and piece
together for M. Cell when he puts his application in?

The only plot in the record contains di mensions but
no boundaries as required by the BZA 2. The applicant first did
not want to get a survey because there wasn't tine, then it was
because of cost, now it appears to be because soneone mi ght
contest it. How can this Board judge harmin this case wthout
knowi ng where the addition will be placed? W have at two-foot
setback, two feet fromwhere? Were is the south wall? Were is
all this?

This is the first of the four applications in the
record since the Board noticed the public application for

vari ances on January 10th, 2002 that actually even cones close to
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reflecting that notice. The public has been w thout a cognizable
variance application for nearly four nonths. This is not proper
notice and it should be disnissed on this point alone.

The application is late and defective and Dr.
Joiner and | have been here four tines already only to have the
applicant not neet his obligations. W've carried this over three
times for the applicant to regroup. Now is the tine to dismss.
The Board has been nore than patient and so have the opponents.

CHAl RPERSON GRI FFI'S:  Ckay, thank you. W have a

nmotion to dismiss in front of us, Board nenbers, if anyone wants

to speak to that. First of all, actually I'm going to have, you,
M. Cell, respond first before we do but let ne just get
clarification. You were talking about notice and you were
tal king about nanmes, list of nanes that were not in the file.

Did | hear that correctly?

MR JOANSON:  Yes.

CHAI RPERSON GRI FFI S: Ckay, and the nanes were in
terns of |ike the |abels, the adjacent neighbors?

MR JOHNSON: The | abels and so on, exactly. There

CHAI RPERSON GRI FFI S: So it was your anticipation
that this would have been renail ed and readverti sed?

MR JOHNSON: Not necessarily. M/ expectati on,
though, is that we would have a package that would show an

application as it sits and not have bits and pieces scattered
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t hr oughout the record.

CHAI RPERSON GRI FFI S Ckay.

MR JOHNSON: And let me tell you, M. Chairnan,
that really depends also | guess I'd like to hear M. Cell say if
this is a new application and perhaps, it does have to be
renoticed. | think we went through this before of whether it was
supposed to be an anendnent of an application but the original
application was for a special exception, | think you'll renenber.
Then it went to a variance. Then it was change of ownership.
Then it went this, it went that, there is nothing left in here
ot herw se.

So | think the point you raise is a good one, is
that there is a real question here of whether -- you know, once
agai n, who knows what this is. Maybe, M. Cell, as we do every
tine --

CHAI RPERSON GRI FFI S: Ckay, let's hear from M.
Cell and then | want to respond to that. Yeah, M. Cell.

MR CELL: M. Chairman, | was witing furiously,
and | hope |I have all of the points down so that | can respond to
each one of them First of all, | need to ask whether the Board,
i ndeed, got both submissions, the March 26th and the April 4th
subm ssi ons. There was sone question apparently, as to whether
that had all gone to the Board.

Secondly, | did apol ogize and | do apol ogi ze agai n

for having mssed the fact that the Board had asked for an
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application to be filed that would accord specifically with the
relief that we were asking for. The application that we had
previously submitted did ask for a nunber of variances and a
speci al exception. What we did in this nost recent, the |atest
application, which | believe is a correct application, indicates
that in fact, technically we do not have to ask for special
exception because all of the issues that we need relief from are
i ncluded within the variances.

That, it seens to ne, is an issue not that should
not confuse the parties in that it is a technical variance. In
fact, the special exception requirements are all included within
the variance requirenments and having indicated the variances, |
think that the parties certainly should have known what we were
asking for and could have been ready to cone today to oppose our
appl i cati on.

Notwi thstanding that, | realize that because there
was a lateness in submtting that part of the application, again,
it was a goof, a screwup on our part, | didn't have it in ny
notes and it wasn't until | saw the transcript that I was able
to, in fact, see that we had mssed giving you a new application
form But those issues of whether it was a special exception or
a variance night lead to sone |egal nenorandum saying that in
fact, that was not the relief that we were asking for but it
should not deprive the parties from knowing where we were

bui | ding, what we're building and how it mght effect them which
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| believe is M. Gese's greatest concern

| would, therefore, suggest and | would recomend
that the record be left open so that M. Gese can, in fact, make
those representations on the legal basis but | don't think it
shoul d stop or delay this hearing or result in a dismssal.

CHAl RPERSON GRI FFI 'S Ckay.

MR GELL: W'l get into the issue of the
boundaries and so forth, but all of the information had been
submtted previously. And as | say, on March 26th, you have the
plans, all of the details of the plans were there. People could
know exactly what they are fighting.

CHAlI RPERSON (Rl FFI S: Good, thank you, M. Gell.
Yes. And | think speaking of the clear intent of the Board, what
we were |ooking for was the subnission of docurments that we could
review in order to approve or deny and we had, in fact, gone
through several sessions where there was obviously changes, for
nunerous reasons, and so there were changes within the plans and
the applications were updated. I think our specific request to
have docunentation submtted into the file was to bring clarity
and specificity so that we mght proceed in this.

I am of the inclination to deny the motion to
dismiss and continue with this, unless Board mnenbers have any
ot her conments or questions or opposition to this. | do recall
that we spent upwards of two hours one day figuring out whether

we were going to continue this or not. Secondly -- well, | don't
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want to spend the time doing that because | think we've been
through an awful lot to flush out the details of this.

M. Gese, your own witten subnission where you
are saying that the waters are nmuddy and that you have, in fact,
been led astray down a non-specific path, but then goes to
outline 10 points of specificity of why you oppose this
application and | would just say that the snall scope of this
project lends itself to a very clear understanding and | think
the details of which only cone out within the public hearing and
the submissions and | think we only get to how to deal with this
by continuing with this case.

So let nme hear from Board nmenbers if you have any

conment s.

MEMBER ETHERLY: No coment, M. Chair, | think
you' ve sunmarized it excellently. W are prepared to proceed
f orwar d.

CHAl RPERSON GRI FFI'S:  Ckay, thank you.

MR MAY: Pretty much the sanme, ready to nove
f orward.

CHAI RPERSON GRIFFI'S:  Okay. | would say the notion
to dismss is denied. Let's continue and let us -- is there any

other prelinmnary matters at this tine?
SECRETARY PRU TT: M. Chair, that was a notion to
di sm ss by consensus?

CHAI RPERSON GRI FFI S: Correct. Ckay, and let us
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now quickly, M. Cell, if you would outline your day for us.
When |ast we had been through, | believe the architect which was
your first witness and | think that's as far as we actually
pr oceeded.

MR GELL: That is true, M. Chairnman. ' m goi ng
to keep this -- obviously, it's to our interest to keep this as
short as we possibly can. I'd like to recall M. Zapatka,

however, because he can update you on sone recent devel opnments
both at the ANC and at the OG@, and perhaps nention a couple of
things that we think are inportant points that ought to be
reiterated.

CHAl RPERSON GRI FFI'S:  Yeah, | think --

MR CELL: W'Ill do it very briefly.

CHAl RPERSON GRIFFI'S: Let ne not -- we need to take

the time we need. This is the last tine we'll be having a public
hearing on this. But | think the clarification of just what we
have -- | mean, we have the subm ssion. W have the draw ngs.

W actually have the breakdown, which is very hel pful, but if you
want to summarize quickly through the points, because we've had
things in and out, that would be hel pful.

And then let me also just clarify, in terns of we
had | engthy discussions about other approval processes that this
application will have to go through based on its location in the
city. However, | want to be very clear, | don't want to spend

our tine deliberating on natters of, for instance, the dd
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Georgetown Board that you brought up. VW will take into any
formal action that they have done but other than that, we wll
have our points of deliberation that we will need to acconplish
and that's the inmportance of our utilization of tine.

MR ZAPATKA: Do | need a m crophone?

CHAl RPERSON GRIFFI'S:  Yes. That one does stretch a
little bit and then we have a pointer right here if you need to
hit the boards. Ckay, can you nake it?

MR ZAPATKA:  Yeah, thanks. Wt |'m going to do
again, for the sake of brevity, is sinply describe the plan that
we have before us today which is for an addition to the existing
house at 1324 27th Street whose footprint, the addition -- the
footprint of the addition 10.3 front to back 8.9 side to side,
whi ch includes a two-foot side yard setback.

The roof plan -- that's the block plan, roof plan
shows the sane. On the first floor, this setback again, is two
feet from the property line, what we understand to be the
property line, the corner of the house here. This thickness of
wal | neasures nine inches, the internal space 10 feet so 10.9
from there to there. Two feet in for the side yard for the
setback from the property line and again, 10.3 front to back
which is matching the body of the neighboring addition, not
i ncl udi ng the chi mey beyond and the 8.9.

Internally, it |eaves roons of 9.6 wide, 7.3 -- or

9.6 deep, 7.3 wide, kitchen and nechanical laundry and so forth
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on the first floor and on the second floor, an extra bedroom 9.6
by 7.3.

I'd like to point out also that in these plans, the
intention is to preserve as nmuch of the internal structure of the
house so that the existing chimey stays but perhaps, could be
made into a working fireplace using the existing flu. The
existing stairway is kept. The wall between the front and the
back roons is kept but the opening shifted and in the rear, the
back wi ndow sealed and the door shifted, so there's sone slight
shifting things going on within those walls but otherw se pretty
much the same as what's there in ternms of naintaining the
conposition of the original house.

On the second floor this rear bathroom is
reconfigured for a linear bathroom on one side and closets on the
other and its existing w ndow becones the opening into this rear
bedr oom

And just for further clarification at a much | arger
scale, you see the kitchen with a bank of appliances and
countertop on this side, refrigerator, countertop, furnace on
this side and then upstairs, roomfor a twin sized bed, a dresser
and a chair again within that 9.6 by 7.3 internal footprint.

The front, sane as always, the crunbling concrete
stoop replaced with a brick stoop to match that of the
nei ghbori ng houses. The rear elevation, the exterior of the

addition in brick, the rear elevation showing the door from the
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ki tchen and a wi ndow above for the bedroom

The profile through the house showi ng once again,
the addition following the same depth of the body of the
nei ghboring addition but not going past the brick chimey which
extends beyond in that case, kitchen below, small bedroom above.
This profile shows the back of the house with its 18-foot height
and a profile through the houses of the -- the three story houses
of Dunbarton in relation to the two story houses of 27th Street.
The front of the Dunbarton Street houses neasure 28, the back of
the 27th Street houses, 18.

This design is produced in response to the last Ad
Georgetown Board's comments which were the following. One is the
Board expressed an interest in seeing a full width addition on
the back of this house as opposed to an L shape. VW gave that
serious consideration but ultimately felt that it was inportant
to respond to the neighbors' concern on Dunbarton, that the
property line not be built so it's held back two feet.

The other reconmmendations on the part of the Ad
Ceorgetown Board were to elimnate the north w ndow, which was
elimnated which would allow for privacy as well as allowing for
brick facing to go up here if necessary, as there's a two-foot
width available. The other request was that the rear yard be a
little bit bigger, so by pulling the addition back to this Iine,
the rear yard becane bigger and then finally, the exterior stairs

to a lower wutility cellar were taken out all together. Any
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excavation for such a project would be rather mninal and invol ve
the excavation needed for introducing a slab on grade or footing
type foundation 30 inches bel ow grade.

So this is where we are with the design. Agai n,
there's this question about a gap between the additions. Ther e
are a couple of things that can be done with that. First of all,
it could be covered over if the neighbor wanted to naintain that
gap. It's been done in other cases in Ceorgetown that |'ve seen

and the interior stays dry. This is covered on the top and on

the front. It seems nore practical to actually join the two if
the neighbor of this house would be willing to consider that
opti on.

CHAI RPERSON GRI FFI S: So you're saying you would
continue the party wall on the existing structure all the way
down to the addition.

MR ZAPATKA: Yes, | nean, that would seem to be
the nost logical and prevent any discussion about a gap |eft
over, but it means joining the two walls, right but continuing
the existing party wall.

And yes, so again, the response was to elinmnate
exterior stairs in the three-foot side court, elimnate the
utility cellar below, elimnate the north wi ndow on the side and
bring the addition back and then the only area which we did not
conform to that request was by not making it a full wdth

addition but keeping two feet back fromthe property line for the
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sake of the Dunbarton Street houses.

And then very quickly to remnd you wth
phot ographs, the -- originally, the house had a very |arge weed
tree behind it, a towering weed tree, that cast quite a bit of
shadow over everything. The owner had that renoved shortly after
purchasi ng the property. And then in ternms of sunlight on the
faces, the rear faces of the Dunbarton Street houses, you can see
from the roof of the existing house at 1324 an equal anount of
light on both 2702 and 2704 Dunbarton despite the fact that 2704
Dunbarton is not behind the existing house but 2702 is.

And that in the winter light, when the sun is
lower, the shadow of the existing house slides across the
Dunbarton houses during the course of the day. Thi s upper one
shows the shadow at 11:00 a.m and below at 1:00 p.m So the
light is a little bit different in the mddle of the winter. 1In
the mddle of the sumer, July 27th, again, you can see that the
light, when the sun is much higher is equal on both sides
regardl ess of what is in front of it.

MR CELL: And | might add, that's wi thout the tree
that has been shadi ng those properties for nany, nmany years.

CHAI RPERSON GRI FFI S: The photographs are taken
after the tree was renoved? |Is that your point?

MR ZAPATKA: In these photographs the tree is
still there behind the blue wall. It's kind of a gigantic weed

tree as | said, yeah, casting a shadow over everything which is
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far greater than any shadow that the two-story house on 27th
casts on the rear of the Dunbarton Street houses in the niddle of
winter when the sun is quite low and the shadow is traveling
across the base of those houses.

CHAI RPERSON GRI FFI 'S Ckay.

MR ZAPATKA: But again, this sumrer view again, in
the nmiddle of the sumrer, the sun is very high and it's
indifferent as to what's in front of it.

MR MAY: Can we | ook at those up close, get those
passed around?

CHAI RPERSON GRIFFI'S: W got those subnitted in at
one point, did we not?

MR CELL: Yeah.

MEMBER LEVY: Those are in the record.

CHAI RPERSON (RI FFI S: My stack of file here. [''m
just -- it's fine to take a look at them right here, pass them
around.

MR ZAPATKA: And finally, after presenting this
scheme |ast Thursday, we had approval from the Ad GCeorgetown
Board for the design concept. W have the -- yeah, okay. Yeah,
and the ANC did not support that proposal on April 2nd. The dd
Ceorget own Board gave a concept, a design concept approval April
4t h.

MR CELL: I mght point out that the ANC is not

opposed to an addition. In fact, had approved a three-foot
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setback which also included a three-foot part of this addition
whi ch woul d have been at the property line, that is full width,
plus the basenment and other things. And they specifically did
not supersede their earlier approval. They were sinply saying
that as far as the two-foot submission, they couldn't see their
way to supporting it.

W were, of course, in a bind because we knew that
what the ANC wanted was not satisfactory for the OEB and it
woul dn't have done us any good to get that approval and then go
to the OB and get turned down. So we did the best we could and
we don't think -- we think the difference of a foot is not going
to make that nuch difference but in fact, the ANC did approve
three feet.

MR JOHNSON:  Well, actually to clarify that, the
ANC was told that --

CHAI RPERSON GRI FFI S: Wiy don't you keep it for
cross exanmination. Let himfinish with his witness.

MR JOHNSON: ross examnation of M. Cell,
because that's just something that M. CGell just said.

CHAI RPERSON CRI FFI S: That's fine but | think we
can incorporate it -- well, well-said, but why don't we do it
under the auspice of the witness that was there that brought up
the ANC and the BG if you don't mnd? | just want to finish
with him

MR JOHNSON:  Ckay.
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CHAI RPERSON (RI FFI S: W'll keep it logical and
then we'll nove on, unless he's all done now, in which case we
can bring it up.

MR CELL: I'd like M. Trautwine to have an
opportunity to subnit sone information for the record.

CHAI RPERSON GRI FFI'S:  Ckay, let's have questions of
the architect first from the Board. Then let's go to cross
exam nation and then we'll nove onto the other witness. Board
nenbers, questions?

VI CE CHAlI RPERSON RENSHAW M. Zapatka, you said
that the dd GCeorgetown Board approved on April the 2nd a
concept ual ?

MR ZAPATKA: April 4th, on Thursday --

VICE CHAI RPERSON  RENSHAW Thur sday, desi gn
concept .

MR ZAPATKA: -- a design concept was approved,
right, with the understanding that of course, there's another
round to go wth the permt set of drawings to approve
construction details, all the details of actually building, such
as structure.

VI CE CHAl RPERSON RENSHAW It says that it is just
an early draft, all right, and they recomrend further study of
t he ni ne-inch gap.

MR GESE Can | ask what you're looking at? Are

you | ooking at -- has that been submtted, the O3B iten?
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VI CE CHAl RPERSON RENSHAW Did you get a copy of

that ?

MR GESE | got a copy from sonebody el se, yeah.
| didn't see --

CHAI RPERSON GRI FFI'S:  You don't have a copy of it?

MR GESE It wasn't in the record.

VI CE CHAl RPERSON RENSHAW It has no exhibit
nunber .

MR G ESE No, there's no exhibit number.

VI CE CHAl RPERSON RENSHAW It was just subnitted.

MR GESE Ch, | see.

MR GELL: Earlier today | did offer it to M.
d ese. He said he had a copy of it. I know that the O& sent

copies to ne and to M. Johnson and M. Gese, so we all have

them | would be happy to hand hima copy as well.

MR d ESE No, no, | have a copy of it, but |
thought he wouldn't even subnit that there. It's not even a
draft. They refer to it as an initial draft. It doesn't |Iook
like it's approved by anybody. It looks |ike something naybe

sone staff nenber there put out and you know, it's unclear what
it is. It's a -- what does it say there for draft? It says,
“Initial, initial draft" or sonething, very, very early draft.

VI CE CHAl RPERSON RENSHAW  The appendi x recognition
is only an early draft.

MR G ESE Yeah, | think it's enphasized there, it
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says here, "A very early draft" of this. | don't know what
that's supposed to nean. I think we -- don't we |ook at things
that the O3B has done is --

SECRETARY PRU TT: M. Chairnman, excuse ne, |'d
just like to make a point. The Board acts independent of OGB.
It is also -- it's often very good to have their advice, but you
can nake a decision independent of them having a conpleted
pr ocess.

CHAl RPERSON GRI FFI 'S Ckay.

MR CELL: M. Chairman, we did include the cover
letter, which nmakes it clear that this was not a final decision
by them because it does have to go to the Fine Arts Comm ssion
for final approval. It is a reflection, however, of what
happened Thursday night, Thursday afternoon, which was, in fact,
the Board |ooked at our plans and said, "W think this is
approvabl e and went onto the next case. So -- and heard, by the
way, heard fromthe other parties as well.

MR d ESE M. Chairman, when he says that, this
isn't even approved by the OGB yet --

CHAI RPERSON GRIFFIS:  Well, | think it goes --

MR d ESE -- let alone the Conmission of Fine

Arts. Let al one anyt hing.

CHAl RPERSON  GRI FFI S; R ght. M. Gese, you
brought up that point, | think staff, and actually we've said it
nunerous tines, and in fact, when we sent -- when we continued it
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fromthe last case, we asked that they prioritize how they were
going to go after their approvals. W are independent of the
Conmi ssion of Fine Arts and OGB.

| think this is what it is. You' ve brought up your
guesti ons. Cearly this is a conceptual recomendation -- or a
recommendation on the conceptual design. | think this Board is
adept enough to take this for what it actually is. So we don't
need to spend nore tine on it.

Anything else, M. Cell or Board nmenbers, questions
of the architect, clarifications?

MR MAY: | have one qui ck question.

CHAl RPERSON (RI FFI'S: Yes.

MR MAY: | was |ooking at the photos there from
the winter and it seens to ne that the 11:00 o'clock in the
nmorning and the 1:00 o'clock in the afternoon may be reversed.
You might want to take a look at that because we're seeing
sunlight on the west face at 11:00 o'clock but we're not seeing
it at 1:00 o'clock and that's -- yeah, |I'mlooking at -- yeah, |
think those two are reversed. If you look at the back of the
property that we're review ng here.

MR ZAPATKA: It's possible. | mght have witten
it on -- it's possible. They were very close to each other.

MR MAY:  kay.

MR ZAPATKA: It's possible. The point of the

exhibit is to show the sun travels and a shadow travels across it
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and again this is between 11:00 and 1:00. And so it is possible
that it is reversed.

MR MAY: Ckay, and what it shows us is essentially
the roof line of the existing house blocks the sunlight fromthe
| owest floor of those properties on Dunbarton fairly consistently
at that time of year and that an addition would extend that |ine
further to the -- it would essentially block nore to that | owest
level. What we're really talking about in January is that |owest
l evel of that house.

MR ZAPATKA: Right, and eventually the whol e thing
sweeps over at the side of the house. Right, and so in the
mddle of the sumrer, it's nore likely the tine that people are
using the exterior patio.

CHAl RPERSON  GRI FFI S Anything else for the
architect? Ckay. Let's go to cross examnation of the
architect's testinony. M. Johnson, did you want to start? You
had a question of --

MR JOANSON: Yes, thank you, M. Chair. M.
Zapatka, let nme clarify to start with, what we're tal king about
here is noving at least one foot closer to the Joiner property
line than the prior application that we were talking about Iast
nmonth, right? There's a two-foot setback instead of a three-foot
set back.

MR ZAPATKA: Right, that is correct.

MR JOHNSON:  Ckay, and --
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MR ZAPATKA: \Well, it's partially correct, right,
because originally we had three feet worth of full wdth
extended, then another nine feet set in by three feet, so now
it's 10 feet three inches set in by tw feet, whereas before we
had three feet on the property line, three feet stretch -- a
three foot stretch right on the property line and then nine feet,
set back three feet.

MR JOHNSON: Ckay, and when the three-foot portion
of the extension, the one that was full wdth was presented
before the ANC, isn't it true that it was presented as something
that you could do as a matter of right? In other words, you
could go back three feet as a matter of right and you didn't need
any zoning approval to do that.

MR ZAPATKA: M/ understandi ng from studying the
plat and the square footages and the |ot occupancy is that the
house could go a full width another few feet and still be within
the 60 percent --

CHAl RPERSON  GRI FFI S Haven't we covered that
ground?

MR JOHNSON:  Well, it was suggested that the ANC
had approved a three-foot extension and ny point is that the
argurment that was made to the ANC was that that could be done as
a matter of right and it wasn't submtted as sonething for the
ANC to pass judgnent on, that's all.

And there's been a suggestion here that the ANC
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approved sonething and | don't think it's a fair suggestion given
what actual | y happened.

MR ZAPATKA: If | mght just remark, ny
understanding is that ANC doesn't approve or reject, but rather
reflects concerns wthin the neighborhood and passes that
information on to the A d Georgetown Board.

CHAl RPERSON GRIFFIS: | wouldn't go there. So but |
think the reality of fact, and I think you' ve made your point and
that is it presented as a nmatter of right a three-foot setback, |
don't question the wvalidity of that belief if that was so
presented to the ANC because, in fact, if you recall this Board
was the one that actually discovered the fact that that went to
FAR and that's why, | think we are at sone of the generations
that we have it, but | think we can take that under consideration
in terms of |ooking at the ANC s report.

M. Cell, did you want to speak to that?

MR CELL: well, yes, M. Chairman. Wiile it's
true that it was presented as -- the three foot was presented as
a matter of right, the ANC was |ooking at a nuch |arger project
than just a three-foot full width project and they did approve
that and they could have insisted that that first three feet be
set back as well, but they didn't.

CHAl RPERSON GRIFFI'S:  Right, and what | don't want
to do is get into the workings of the ANC

MR GELL: Well, that's not what was presented to
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the ANC. | nean, the ANC was told it didn't have any choice, so
that's wrong.

CHAI RPERSON (R FFI S: Vell, again, | don't think
that's sonmething we can solve here and what | want to do is make
sure the Board fully understands what your point is and | think
it's well-taken but our experience on this Board is that the ANC
doesn't necessarily directly speak to all the zoning regul ations.
If they like a project or an aspect of it, | have found that
they are very free in talking about those whether it's a matter
of right or not.

So |l think it's well-said and not -- | don't think,
M. Cell, that you're disputing the fact that it nay have been --
as the overall project, it was a different configuration, a
larger addition, but it may have been presented to the ANC or not
-- it may have been presented not as requiring any sort of zoning
relief; is that correct?

MR GELL: Maybe this will shorten it. W did nake
the statement that we could have three feet as a matter of right.

CHAI RPERSON GRIFFI'S:  kay, there it is.

MR JOHNSON: Ckay, and on the renminder of it, |
think we're all clear that we're nmoving a foot closer in at |east
than we were the last time; is that correct?

MR ZAPATKA: From this point forward, so we're
actually going in tw feet away from the Joiner property for the

first three feet and then two feet in from the property line
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after the first three feet.

MR JOHNSON Two feet instead of three feet.
That's all, sinple question, right?

MR ZAPATKA: Wl | --

MR JOHNSON: It's two feet instead of three feet.

MR ZAPATKA: | think that's sinplifying it because

MR JOHNSON:  So then no, you don't agree w th what
-- wWith the way | just stated it.

MR ZAPATKA: | don't.

MR JOHNSON:  kay, let me ask --

MR ZAPATKA: You have an L shape.

MR JOHNSON: Let ne ask you a different question -

MR ZAPATKA: Sure.

MR JOHNSON: -- which is you're assunmng that
there will be a two-foot setback between the Joiner property line
and where the addition starts, correct?

MR ZAPATKA: That's the idea.

MR JOHNSON: And that depends in part on the
location of the actual property lines in question at the south
and at the north, correct?

MR ZAPATKA: Correct.

MR JOHNSON:  Because the width of the addition is

going to be eight foot nine inches; is that right?
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MR ZAPATKA: Correct.

MR JOHNSON: And that isn't dependent on where the
property line boundary actually ends up to be, correct?

MR ZAPATKA: The width of the addition wll be
eight feet nine inches, two feet given over to a setback fromthe
property line.

MR JOHNSON: Ckay, and it's going to be eight feet
nine inches no matter where you find by survey that the actual
boundary lines are | ocated, correct?

MR ZAPATKA: The intention is that there's a two-
foot setback fromthe property line.

MR JOHNSON: And that's not what |'m asking you
about. |I'm not asking about the intention. |'m saying, just to
clarify that the plan is that it will be eight feet nine inches
wide and that's not going to change no matter where the survey

determ nes that the boundary line is |ocated.

MR CELL: M. Chairman, may | nmake a quick
st at enent ?

CHAI RPERSON (RI FFI S: You want to object to that
guestion?

MR CELL: I1'msorry?

CHAl RPERSON GRI FFI S: You want to object to the
questi on?

MR GELL: What | wanted to say was that we've
agreed to a two-foot setback. If it turns out that we have |ess
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than 10 feet nine inches, which we're assum ng because all of the
surveys and plats and everything else tells us we have that,
we're still stuck with a tw-foot setback. Even if we'd like to
have an eight foot nine inch width, we obviously, are not going
to be able to have an eight foot nine inch width because we
agreed to a two-foot setback.

CHAl RPERSON GRI FFI'S:  That was ny under standi ng of
where he was going but that was your question, M. Johnson. Does
that answer it?

MR JOHNSON: | think that answers it.

CHAI RPERSON GRI FFI S: Ckay.

MR JOHNSON So then it would be shorter -- |
nean, it would be less wide if it ends up that the property line
is located in a different place than you think it is. That's the
answer .

Wth respect to the excavation that's going to be
required, | think you spoke to this a little bit but | want to
get into sone detail here to understand exactly why is going to
requi re excavation and what is the extent of the excavation.

Now, can you describe for ne with putting in the
footings, what sort of excavation is going to be required in
order to put this addition in?

MR ZAPATKA: Al of the excavation infornation
will be provided in the permt set of drawings that wll be

presented to the dd Georgetown Board for review but | can say
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that the excavation will be far less significant than if we had
an actual basenent. W don't know yet if it will be a slab on
grade or a perinmeter footing 30 inches below grade. Thirty

i nches below grade is the front line and that's typical

CHAI RPERSON GRI FFI S: So at this point you don't
know if it's a full wall.

MR ZAPATKA: No, no, one or the other, | don't
know yet.

MR JOHNSON: And if it is a slab on grade, how
much excavation would be required to do that as opposed to
pl aci ng footi ngs?

MR ZAPATKA: It's pretty simlar actually because
even with the slab on grade, you'd need a turned in perineter
footing about four inches.

MR JOHNSON:  And so that would be at |east what,
30 inches of excavation that you' re going to have whether you're
doi ng footings or whether you're doing a slab on grade?

MR ZAPATKA: | think it's safe to assunme in that
nei ghbor hood, yeah, two to two and a half feet of excavation

CHAI RPERSON GRIFFIS:  Wwell, let's be very clear. |
nean, obviously, any of the foundation that goes here are going
to have to go below the frost line which is where he's getting
hi s 30-inch di nensi ons.

MR ZAPATKA: R ght.

CHAl RPERSON (R FFI S: And it matters on what Kkind
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of structural -- based on cost and design what you can choose.
If you have a slab on grade, you can have a turned down sl ab.

MR ZAPATKA: Correct.

CHAI RPERSON GRI FFI S: And you'd essentially have
the entire perineter of a 30-inch trench that would then be
poured solid concrete. You could have footings, you could have

round, you could have square, you could have concrete block. The

bottom line, there's a mnimm of -- where's our structural
engineer -- at least three holes in the backyard.

SECRETARY PRUI TT: Excuse ne, M. Chairman, | was
just going to say, this -- that's a permtting issue and it cones

under buil di ng codes.

CHAI RPERSON GRIFFI'S:  No, but | think |I'm allow ng

a little bit of latitude here because | think M. Johnson is
thinking is -- | imagine you're going to turn this into sonething
else. So | just wanted to get to that so that we can get on.

MR JOHNSON Al right.

CHAl RPERSON GRIFFI'S:  But is that clear? Does that
answer your question?

MR JOHNSON:  Well, | think it's as clear as it can
be right now, which is that there wll be sone significant
excavation as part of this.

CHAl RPERSON (RI FFI'S:  Yes.

MR ZAPATKA: | wouldn't call it significant, but

there will be sone excavation required, yes.
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CHAI RPERSON GRIFFI'S: Don't nake ne get the Wbster

and define --

MR JCOHNSON: W, obviously, would think it's

significant --

CHAI RPERSON GRI FFI'S: R ght.

MR JOHNSON: -- two feet from the property line.

Wth respect to the O3B now, you know that the OGB hasn't taken

any official action at this point, correct?

MR ZAPATKA: On Thursday, April 4th after naking

ny presentation --

MR JOHNSON: It's just a yes or no. | nean, do

you agree with ne that there's no official O@B action at this

poi nt,

right?

MR ZAPATKA: M/ understanding is that there's no

finalized action until it's in witing. | was verbally told that

we have a concept of approval, approval for the design concept.

MR JOHNSON: Now, do you disagree with ne that

there's no official action by the O3B as we sit here today, just

yes or no?

MR ZAPATKA: Wuld you repeat that question,
pl ease?

MR JOHINSON: Wl |, 1'masking --

MR ZAPATKA: | agree, yes, absolutely.

MR JOHNSON And in the fax that M. Martinez
sent, he al so enphasi zed that zoning concerns are not the purview
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of the Conmi ssion, correct?

MR ZAPATKA: That is correct.

MR JOHNSON: Al right, and let's talk about the
phot ographs for a nonment, that you have handed up, that show the
sunlight comng over the existing house. And | think this is
cl ear. You looked at the sunlight that's reflected onto the
houses on Dunbarton during the wintertime, correct? That's what
one of those sets of photographs shows.

MR ZAPATKA: That's correct.

MR JOHNSON And those particular photographs
don't focus on the sunlight that's on the ground at that point.
They just focus on the sunlight that's on the back and upper

portions of those houses, correct?

MR ZAPATKA: Actually, a shadow of this is -- it
can't -- wherever it hits a vertical surface, it also comes
across the horizontal below it. It can't just hit a vertical.

It al so crosses a horizontal.

MR JOHNSON: And that wll be true when the
addition cones 10 feet three inches back as well. That wll cast
a shadow across onto the ground of those Dunbarton houses,
correct?

MR ZAPATKA: Absol utely.

MR JOHNSON:  And that's true no matter what time
of the year you're talking about, whether it's wintertine or

sunmertime, correct?
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MR ZAPATKA: That's not true. It's true in the
winter. |In the summer the sun is very high and these photographs
show fromthe mddle of July that the sun is -- these houses are
so insignificant in height in the sunmer. Let me go to the
nodel. See, in the winter the sun is doing this, so it's naking
these buildings -- the sun is lowin the winter so it makes these
bui | di ngs cast a shadow agai nst these buil di ngs.

But in the summer it's quite high and 18-foot
houses on the ground are not going to prevent the sun from going
down here into all of these backyards.

CHAI RPERSON GRIFFI'S:  Can you give ne directions on
thi s agai n?

MR ZAPATKA: This is south, this is north.

CHAI RPERSON GRI FFI'S:  Ckay.

MR JOHNSON: Wl |, have you taken photographs that
show the sunlight on the ground in any of these periods of time?

MR ZAPATKA: Yes, these are the photographs from
the summer, if you look there. See the sun reaches the ground.

MR JOHNSON: Vell, 1 see it reaching the houses
but where is the sunlight on the ground?

MR ZAPATKA: Here on this patio at 2702.

MR JOHNSON: Ckay, just a couple of spots where
it's comng through the trees, is that what you're tal ki ng about ?

MR ZAPATKA: Yeah, when the giant weed tree was

still there, the leaves are sort of dappled over the sunlight
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that's hitting the floor of this patio and renenber, too, this is
from the roof of the existing house at 1324, so that sun is
coming right down onto that patio. Yeah, that's 2706.

MR JOHNSON: Ckay, let me ask you a couple of
guestions about the height. Now the height of the addition is
going to be 18 feet; is that right?

MR ZAPATKA: At the very back, the roof sl opes.

MR JOAINSON: And what woul d be at the front of it?

MR ZAPATKA: | think it's 18.6 where it meets the
exi sting house.

MR JOHNSON: And is it possible to build a wall
that's 18 feet to 18 feet six inches high and a little two-foot
set back wi thout coming onto the Joiner property to the north?

MR ZAPATKA: I'"'ve seen walls built in tighter
spots, actually.

MR JOHNSON: So that's possible?

MR ZAPATKA:  Yeah.

MR JOHNSON: Al right, and what is your plan to
confine that construction to the Trautwine lot and avoid any
i ncursion onto the Joiner |ot?

MR ZAPATKA: Yeah, there's really no reason that
anyone would have to go into the Joiner property. The concrete
bl ock can be laid up fromw thin the addition and then the brick
facing that would go on the outside which is purely decorative,

woul d be applied by very shall ow scaf f ol di ng.
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And, again, if the Joiners did not want to see
brick on that wall, it could be parched or painted but the
concrete block, which is the structure, is built all from-- you
know, within the volume of the addition.

MR JOHNSON: Well, if they put scaffolding, is the

scaffolding going to be two feet wide or less? |Is that what --

MR ZAPATKA: |I'm sure -- you can have scaffol ding
that are planks of 14 inches in width. | nmean, it depends on how
you make it. It's -- there isn't a standard size.

CHAl RPERSON  GRI FFI S You can build from the
i nsi de. Let me ask a quick question, just reiterating on the
roof height, | think there as previous testinony and |let ne nake

sure that it's staying the sane, that you' re naintaining the sane
pitch of the original roof and the addition wuld be roofed wth
the sane roofing system

MR ZAPATKA: R ght.

CHAI RPERSON GRI FFI S: So you would have one roof
whi ch woul d extend all the way down.

MR ZAPATKA: Right.

CHAI RPERSON GRI FFI S: Now, you've just testified
that the rear height -- the lowest point at the addition is 18
feet.

MR ZAPATKA: Ei ghteen here, 18.6 there.

CHAI RPERSON GRI FFI S: Ckay, all right, where are

you neasuring to there, is that to the top of -- |'m assumng
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that there's a -- well, maybe | shouldn't but --

MR ZAPATKA: It's where the addition neets the
exi sting roof.

CHAI RPERSON GRI FFI' S:  Ckay but --

MR ZAPATKA: And this continuous --

CHAI RPERSON GRI FFI S: -- and you're neasuring 18
feet at -- to the top of the structure and the nmenbrane or the
top of the joist?

MR ZAPATKA: The top of the structure.

CHAI RPERSON GRI FFI S: Ckay. Are you indicating
that it's exactly 18 feet or do you want to be not as clear on
that ?

MR ZAPATKA: Wl I, again, |I'll repeat what | guess
said in the last hearing, which is that again these are schenatic
drawi ngs, not vague draw ngs but schematic drawi ngs.

CHAI RPERSON GRI FFI S: Ckay, and that's where I'm
going here because what |'m looking at is your drawi ngs on the
back have 18 feet one and an eighth inch, God bless your accuracy
with that but it seens to be conputer generated.

MR ZAPATKA:  Yeah.

CHAI RPERSON GRI FFI'S:  And your other rear el evation
section is showing 18 feet eight inch and seven-eighths of an
i nch which is even nore precise.

MR ZAPATKA:  Yeah.

CHAI RPERSON GRIFFIS:  So | just want to nake sure,
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we're talking in a ball park of 18 feet within a natter of inches
if not fractions of inches.

MR ZAPATKA: Yes, yes, we are.

CHAI RPERSON GRI FFI S: Ckay. And the maintain --
the exact dinension is going to be based on the original slope of
the existing structure.

MR ZAPATKA: Absol utely.

CHAI RPERSON (RI FFI S: Ckay.

MR ZAPATKA: Right, and that is all brought
forward again with exact precision in the pernmt set of draw ngs.

CHAI RPERSON GRIFFI'S: Wl |, right.

MR ZAPATKA: Yeah, but 18 give or take a few
i nches, right.

CHAI RPERSON GRI FFI'S: R ght.

MR JOHNSON: Have you discussed this particular
plan with the contractor?

CHAl RPERSON GRI FFI'S:  For what pur poses?

MR JOHNSON: Well, to see if a contractor's been
asked whether it's possible to built an 18-foot wall it two feet
of space.

CHAI RPERSON GRI FFI'S:  Ckay, | understand your point
there. | think that's going to have to be left to our discretion
on whether we're review ng sonething that seens to be inpossible,
because that doesn't go the zoning regulations or, in fact, any

other relief that's being sought whether it's buil dable. I let
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you have a little bit of latitude in terns of scaffolding because
I thought you were going sonewhere else with it, but | don't want
to spend a lot of tine trying to figure out whether they can
build this or not because none of here can figure that out, nor
do we require that.

MR JOHNSON: Well, | think the question is also --

CHAI RPERSON GRIFFI'S:  Wuld you agree? The Board
nmenbers di sagree with me.

MEMBER ETHERLY: | agree. M. Chair, | would
prefer that we nove on fromthis line of questioning.

CHAI RPERSON GRI FFI S: Ckay.

MEMBER ETHERLY: I don' t see it as an
impossibility, and frankly, if we approve this and they build the
house and they don't want them on the neighboring property, it
woul d be trespassing and you know, it's not a matter of zoning.

CHAl RPERSON GRI FFI'S:  kay, | agree. M. Johnson?

MR JOHNSON: Thank you. And 1'Il nove on. The
only point | wanted to nake was that the inpact on the adjoining
property is sonmething to be considered, but let ne ask, M.
Zapatka, with respect to utilities that were previously going to
be in the basenent, are all of those in the new plan inside the
house sonmewhere? Are there any utilities being placed in the
backyar d?

MR ZAPATKA: No, they're all inside.

MR JOHNSON: And that includes that there's not

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

287

like a heat punp or an air conditioner out in the backyard?

MR ZAPATKA: |If there is central air conditioning,
there has to be an exterior condenser which can either be in the
backyard or on the roof of the house.

MR JOHNSON And is that part of this plan
anywher e?

MR ZAPATKA: It's not shown in this.

MR JOHNSON: Is it part of the plan?

MR ZAPATKA: I just haven't gone out into the
mechani cal yet.

SECRETARY PRU TT: That's not before the Board.
It's a building code issue.

CHAI RPERSON GRI FFI 'S Ckay.

MR JOHNSON:  Well, it's not okay. | don't agree
with that, but 'l nove on.

CHAI RPERSON GRIFFIS:  If you want to speak quickly
to how we would actually incorporate that into any sort of
regul ation of control we'd have over this, | think I'Il allow you
to do that.

MR JOHNSON.  The issue is, if you're going to put
noi sy utility equipnent in the backyard right in back of the --

CHAI RPERSON GRI FFI S: The fact of the matter, if
the addition didn't happen, they could put central air in there
and put a condenser on the property. | nmean, we don't have

jurisdiction over regulating that.
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MR JOHNSON:  Well, then we'd have a nuisance claim
potentially in that situation, but here we're talking about the
i mpact on the adjacent property which is a necessary part of the
review of this plan.

CHAI RPERSON GRI FFI'S:  Are there condensers anywhere
el se in the nei ghborhood?

MR JOANSON | don't know the answer to that. I
don't think so. Mst of the houses don't have it.

CHAI RPERSON CRI FFI S: So there is no central air
conditioning in this nei ghborhood.

MR LAKE: Not in 1322, 1've never seen anything in
1316, the one next door.

MR JOHNSON Wndow units, | rnean, w ndow units
make noi se al so

CHAI RPERSON GRI FFI' S: Yeah, okay, let's nove on.

MR JOHNSON. Is there a regrading going on in the
backyard at all?

MR ZAPATKA: The rear garden would be, yes,
regraded, brought down, so earth would have to be pulled out from
the back and taken through the house to a dunpster or truck.

MR JOHNSON: And how far is it going to be brought
down?

MR ZAPATKA: This profile drawing shows that this
little stretch here, the idea is to flatten that so that both the

occupants of this house have nore privacy as well as the
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nei ghbors, so that's two feet 10 inches there. So this segnent

of earth would be brought down so that there's a level patio in

the rear.

MR JOHNSON: Al right, it's two feet 10 inches on
the -- | guess it would be the west side. Wat is it on the east
si de?

MR ZAPATKA: That's the east. On the west side
it's not marked but four and a half feet maybe. So there's a

fair anmount of earth to be renoved in order to |evel that.

MR JOHNSON:  And the last question, with respect
to the rear wall of the existing dwelling, | just don't think it
was clear, is that rear wall coming out or is it being retained
in this plan?

MR ZAPATKA: In these plans, no walls are being
renoved. All existing walls will be retained as much of possible
with the advice of a structural engineer specializing in historic
preservati on. The rear wall, in particular, the window in the

back would be filled and the door shifted to the side and

upstairs the wi ndow renains the sane. So I would say it's a
shoring up of an existing wall. It's not renoval of an existing
wal | .

MR JOHNSON: That's all | have.

CHAI RPERSON GRI FFI'S:  Thank you.
MR ZAPATKA: Depending -- I'm not a structural

engineer but if a structural engineer says it has to be renoved,
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then -- but | don't think that's the case.

MR JOHNSON: And that's not part of the plan

MR ZAPATKA: No, only if required by a structura
engi neer.

CHAl RPERSON GRI FFI'S:  kay. M. G ese?

MR d ESE M. Zapatka, the north wall of the
present house is nine inches, correct?

MR ZAPATKA: |'msorry?

MR G ESE The north wall of the present house is
ni ne i nches, correct, nine inches w de?

MR ZAPATKA: That's right, yes.

MR GESE Ckay. The interior space of the house
it 10 feet.

MR ZAPATKA: That's what | neasured, right, nine
and 10.

MR G ESE R ght. The plat that we have which was
-- to make sure there's no confusion here, when we say plat, that
doesn't include any survey or any boundaries or anything else, it
doesn't tell you where it is.

MR ZAPATKA: R ght.

MR d ESE It just tells you that it's 10 feet
ni ne i nches wi de.

MR ZAPATKA: That's right.

MR GESE So the way you have it laid out there

the -- and | guess what you claimanyway is that you woul dn't own
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any of the south wall; is that correct?

MR ZAPATKA: No. The plan shows a -- if you | ook
all the way to the right, do you see the 10 foot nine inches?
That is inclusive of the entire addition, all of its walls and
the two-foot setback fromthe north property Iine.

MR d ESE: That's not ny question. M/ question
is, is this wall is nine inches; is that correct, it's nine
i nches w de?

CHAI RPERSON GRI FFI'S: Approxi mat el y.

MR G ESE You neasured it earlier, it's nine
inches wide. The interior space is 10 feet wide, correct?

MR ZAPATKA:  Yes.

MR GAESE So if you go across 10 feet nine from
the edge of this wall across 10 feet 9, then you have no
ownership of this wall; is that correct?

Ms. Trautwi ne doesn't have any ownership of that wall

MR ZAPATKA: That's what it appears to be.
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E-EV-EENI-NG S ESSI-ON
(6:00 p.m)

MR d ESE So when we're talking about a party
wall, and you cone and you say something to ne about a party
wal I, what are we tal king about ?

MR ZAPATKA: A party wall is a wall that is shared
by two properties.

MR G ESE  Shared in ownership.

MR ZAPATKA: In structure.

MR G ESE | would think the technical definition
woul d be shared i n ownership.

MR ZAPATKA:  Ckay.

MR d ESE So when we're talking about a party
wal | here, at least the way you have this laid out now, there is
no party wall, correct?

MR ZAPATKA: R ght, this -- the --

CHAI RPERSON CGRI FFI S: I think we nay have sone
clarification on sone historical data with the 10 foot nine and
the lot. Let's go to Ms. Kress and see if she can enlighten us.

MB. KRESS: Good afternoon, |'ve walked in a little
late and quite frankly, I'm not up exactly on where you are but
it did becone obvious to me as | was studying the plot plan, and
the survey that there was a dinensional difference between and |
believe it was 10.9 and 11.4 which is what was neasured on the

front of the building versus what the plot plan said what's the
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width of the property and | did go back and |I'm going by ny
recol lection, so forgive ne if I'"'mnot conpletely accurate, but |
did go back and tracked it back to the base map. Went back to
1958 and followed it through and it appeared that these
properties were 10.9. Both the property that is in question and
the one adjacent to it are both 10.9 properties, irregardl ess of
how the architect neasured them on the front of the building.
That is the surveyed and legal, | believe, property dinension.

What that does is basically say, if you have an
eight-inch wall on one side which is reasonable, if you have
masonry construction, and you have a 10-foot interior space,
you're only one inch into what is then the party wall. Party
walls, as all architects know, range from 16 inches to 18 inches,
so it appears as if the first property at 10.9 has only one inch
into the major joining party wall.

It appears to go up the street or down the street
as one may define it, | believe that's -- which direction am| --
okay, north or south, excuse me, and it appears that the nei ghbor
actual ly then who has taken in the rest of the wall if you follow
the dinmensions, then takes it in fromthe property again, is it
north or south?

A VO CE: Sout h.

MB. KRESS: South, north? The other direction that
then the nei ghbor who shares the i medi ate adjacent wall, appears

to be taking the dinension fromthe party wall -- from the next
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building as it noves up the bl ock. This is not uncomon and
shoul d not be viewed as uncommon. I n Washington, as things were
built in years past, and dinensioning was not quite as

appropriate as perhaps, it is so carefully watched today, you
can't build, as you know, w thout having a double check on your
survey. It's called a wall check to make sure it's in the right
position, but years ago, that wasn't done.

I don't know --

CHAI RPERSON GRIFFIS: Al right, for clarification,
I think what was about to be gone to is how we get a 10 foot
interior dinension and conceivably then a nine-foot wall which is
totally on the property. |If you're saying that conceivably, the

applicant's house is built with two party walls, that would put

the property line in the mddl e of that wall; is that correct?
M5. KRESS: |I'msorry, this is built with one wall
as a party wall, the other wall not. The wall that's not the

party wall would have been built at about eight inches. The wall
that is the party wall --

CHAI RPERSON (RI FFI S: But if you' re looking at
Sheet A-4, on the bottom second floor plan, it doesn't really
matter, on the sheet south the bottomside of it --

M5. KRESS: Yes, uh-huh.

CHAl RPERSON GRI FFI S -- could conceivably the
property line land in the nmddl e of that wall?

MS. KRESS. No, because if | can't believe that --
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CHAI RPERSON GRI FFI S: It would be on the very
sout hern portion of that wall.

M5. KRESS: That's what |'m saying, here is ny

assunpti on. I am assumng that the surveyor and the architect
are correct in how they've put their dinensions together. And
I'm sorry, | say 10.9, 10.9 in order to have a clear 10-foot

interior, neans you probably have an eight-inch wall and again,
we're guessing, on what is the north side and on the south side
you're one inch into what is probably a 16-inch party wall.

And | am saying that this particular property has
had the benefit of an additional dinension. And |I'mgoing to say
even further if, in fact, the dinmensions as presented as 11.4 and
11.6 are correct, so does the neighboring what is |[|abeled
nei ghboring house, they have also benefitted enornously and that
if their interior dinensions are and exterior are as presented
then they are well into the party wall of their southern nore
nei ghbor, the double |ot.

| don't think that is an issue, let me just quickly

sunmari ze. I don't think that's an issue. | think the survey
plots at 10.9 are correct. I think that whatever you want to
build, if you approve it within that 10.9 is correct. | do have

a concern about the inches, be they eight or nine, between the
properties, because that could be a place for vermn, et cetera
And | do think that space should be taken care of in sone Kkind

of way, but | do believe 10.9 is the legal dinmension and | do
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believe that's their dinension to build within and hopefully,
wi t h nei ghbors hel pi ng nei ghbors, they can fill in that nine-inch
space so that there is not that crevice between the buil ding.

CHAI RPERSON (RI FFI S: Ckay, we'll see how that
noves al ong. Thank you, Ms. Kress for everyone's information.

MR d ESE Could | just add sonething to that,
could I ask Ms. Kress sonething. I think that when she cane in,
I think you probably mssed that M. Zapatka testified about 1'd
say eight tines that that's a nine-inch wall there, that he's
measured it as nine inches. He started out his presentation that
it's nine inches. It was nine inches on the plan.

CHAI RPERSON GRI FFI'S; R ght, nine inches.

MB. KRESS: Which wall is nine inches?

MR 4 ESE The north wall, the wall that is not
attached to anything else. So if you go 10 foot nine across
there, you're going to -- you're not getting there. He's
testified to this | guess --

M5. KRESS: | agree. |I'msorry, | guess | didn't
make nyself clear. | do believe there is a gap there and |
believe it should be filled. And if this applicant is approved,
| am suggesting that that gap be filled.

CHAI RPERSON (Rl FFI S: Ckay, let's get a quick
clarification, Ms. Kress, and then | think we need to nove on.

M5. KRESS:. |'msorry, | see.

CHAI RPERSON GRIFFI'S:  Right, if you incorporate the
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ni ne inches and you go an interior 10 inches, then you're at that

l'i ne.

M5. KRESS: Because you've got --

MR ZAPATKA: | have no way of boring through that
north wall, so | can't tell you if it's eight or nine but based
on ny external dinensions, | was comng up with nine. [t mght

be eight but | can't get through the thickness of it, so it mght
be eight.

MR GAESE | don't disagree with you. | think I'm
just trying to point up the ridicul ousness of trying to do this
without knowing where the lines are, just as you say here is
we're all sitting here trying to guess where these lines are.
Where does two feet start fromthat he's amay from He wants to
go fromthe property line to the south. |Is that right next to ny
house, is it nine inches away fromny house, ny nother's house.

CHAI RPERSON GRIFFI'S: | think the inportance of M.
Kress' information and the reason she came out here was to
establish the fact that she had done sone research as is her
purview as the Director of the Ofice of Zoning, to establish the
10 foot nine dinension for the lot and that's all --

MR 4 ESE | appreciate that very nmuch. I think
that's very hel pful.

M5. KRESS: |'msorry, that is exactly the issue.

CHAI RPERSON GRI FFI'S:  (Okay, so let's go back to M.

G ese. You may have questions on --
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MR G ESE Ckay, so | guess what |'d say at |east
fromwhat M. Zapatka has told this Board and what he's told nme
I think there is some suggestion talking about a party wall,
well, that doesn't fit. That's not part of this at all

MR GELL: M. Chairman, perhaps | need to clarify.

W have said many tines we're going to build on our own

property. W're not planning on building on M. Gese's
property. He may very well want us to build a party wall on his
property that would extent to his addition to fill in that gap.
If he does and gives us permssion to do so, and the kind of
cooperation we'll need to have, we're willing to do that.

If he doesn't, we're willing to build on our own
property and fill that gap by covering both the side and the top
to avoid the problens he's referring to, the water the vermn,
what ever and that apparently has worked in other places. W're
willing to do either one. It seens to ne we've covered the issue

either way and that that should not any longer be an issue for

M. Gese and | hope that he'll be cooperative so we can --
MR GESE My | respond to that? I think that
would only be fair. He's nmade his statenent in doing it. M.

Cel | keeps harking back to where we started on this was building
on the property because they had an 11 foot five inch plan for a
10.9 inch plot on this which is -- you know, didn't work. But
then what we did is we noved to the problem of where this is. |Is

there really a gap?
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M. Cell has said over and over again, "Cee, naybe
there won't be a gap". | don't know, this is -- this goes to the
foundation. The --

M5. ZARTVAN:  May | ask a procedural question?

CHAI RPERSON  GRI FFI S: Yeah, a quick one, M.
Zar t man.

M5, ZARTNAN: I'"'m under the assunption that we're
not going to get through the remaining wtnesses in the
applicant's case, the city reports and the opposition case by
6: 00 o' cl ock tonight.

CHAI RPERSON GRI FFI'S: No, not by 6:00.

M5. ZARTMAN. Can we note -- since I'mat the very
end of the que of whoever is going to speak, may | know what the
plan is?

CHAI RPERSON GRIFFI'S:  Certainly.

M5. ZARTVAN:  Thank you.

CHAl RPERSON GRIFFI'S:  As soon as there is one. [|I'm
going to think about that while we finish this questioning so we

don't further interrupt M. Gese's flowin cross exam nation and

whil e that happens, we'll figure out what it was because you're
absolutely right. | was going to update us before we got to 6:00
o' cl ock.

MR CELL: M. Giffis, | believe Ms. Zartman has
to leave, and | think that's what pronpts her question.

CHAIl RPERSON (RIFFI'S: | see.
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MR GELL: If it would help her and if indeed would

help the Board to get through this whole thing today, |'d be

willing to let her get her testinony out of turn.

MR GESE M. Cell beat ne toit. 1'd certainly

be happy to let her speak. I'd just be jealous that she could

get out of here.

CHAI RPERSON (Rl FFI S: | won't even touch that one.

However, Ms. Zartman, we'll have them nove over to give you a

chair. Are you finished with your cross exanination?

MR GAESE No, not at all. | have much nore to go

unfortunately.

CHAIRPERSON GRIFFIS:  Well, Ms. Zartnman is going to

sit through your cross exam nhation, so when you're done, we'll

bring her on.

MR d ESE I'm willing to -- as you realize,
you' ve experienced ne enough. | have no flow It's fine with ne
if she wants to go now. | have no problemwi th that.

M5.  ZARTMAN: M. Chairman, we've been through 15

hours in this roomon this case or waiting for
to come back at another tine.
CHAl RPERSON GRI FFI S: W're not

this.

it. I"'mwlling

conming back on

MB. ZARTNVAN You're going to continue it wuntil

whenever toni ght?

CHAI RPERSON GRI FFI S: Yes. I'm
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long ny Board can stay and how |l ong we have a quorum | wll ask
that if there are any energencies to go on but | can tell you
right now, we've scheduled this and we've just reschedul ed
sonething fromthis norning and we're out to Septenber, so there
is no other tine. W finish this nowor we don't finishit.

So with that being said, M. Gese, | hope that
will naybe --

MR GESE Can | ask you, M. Chairman, is that a
fair way to proceed here, to keep us in the roomin the evening?

CHAl RPERSON G(RIFFI'S:  Fair to who?

MR G ESE Fair tothe -- | guess | would say fair
to the opposition. | think I've nade the point several tines. |
think it's --

CHAI RPERSON CGRIFFI'S:  Well, we can all be a little

MR GESE | feel a bit set upon on this that I'm
not out here making noney on this at all. ['m just trying to

protect some property here.
CHAl RPERSON GRIFFI'S:  Neither are we.
SECRETARY PRU TT: M. Chairman, excuse ne.

MR G ESE. Sure.

SECRETARY PRUI TT: | hate to interrupt but may |
make a suggestion? | know that there's a lot of design issues
that have been bantered around and a |lot of questions still |eft

to be answered but nmaybe if the applicant actually goes to how
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they have net their burden of proof of a variance, it may reduce
sone of the questions that both M. Canpbell -- M. Canpbell, |
bel i eve --

MR JOAINSON:  Johnson.

SECRETARY PRU TT: -- Johnson of Canpbell and
Johnson, M. Johnson and M. Gese have and it may help shorten
the process because if they do neet the burden of proof for one
of the variances requested, then they neet the burden of proof
for all of the variances requested and that mght be a nore
efficient way of doing so.

MR GESE | think that's a nice idea and | think
efficiency is good here, but there are many facets to this and |
think this is --

CHAI RPERSON CGRIFFI'S:  Ckay, then with that and with
our time constraints, Ms. Zartman, why don't you come up, give us
what you have. M. Gese, you revisit your cross exam nation and
we're going to revisit our schedule for tonight, and also |I'm
going to ask everyone involved to give ne a tine that they can go
till tonight after Ms. Zartman has fi ni shed

So, please if you wouldn't mind introducing
yoursel f for the record

M5.  ZARTNAN: I do thank you for the courtesy on
both sides and at the Board. M nane is Barbara Zartman and |'m
the Zoning Chair of the Gtizens Association of GCeorgetown. 07}

behal f of the Association and its nmore than 1,000 rmenbers who are
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residents of the Hstoric District, we ask that you reject the
application for multiple variances at 1324 27th Street because we
believe the applicant has failed to neet the burden of proof of

the three-prong test required for any variance.

Wi le the property in question is small, there are
literally hundreds of other snall properties throughout the
historic Georgetown community as well as other  historic

districts. They reflect an inmportant part of our history and of
the richness of social and economc experience in our nany
comunity's formation. Many of these snall homes are successful
resi dences for empty nesters, for young couples without children
and singl e professionals.

Sone have been joined with appropriate zoning and
architectural review to nmake |larger houses but that has not been
necessary for their success. In this case | must be blunt, the
applicant either knew or should have known the limts on the use
of this property at the tine she purchased it. She chose to buy
the property nonetheless. Her ignorance of or inattention to the
consequences of zoning strictures should not and cannot entitle
her to a variance, nor should it punish the neighbors and violate
their property rights.

As to the condition of the house, CAGS strongly
objects to the argument that having allowed a property to fall
into poor maintenance the seller should be rewarded with recourse

to variances for a new purchaser. Surely this is a reverse
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incentive and works to undermine the standards for historic
preservation which is a critical goal not only of CAGS but of the
conpr ehensi ve pl an.

Moreover as to this particular property, at no tine
during the many nonths of repeated reviews of a series of
alternative architectural plans for different rear additions, was
any evidence ever offered that the structural integrity of the
rear wall was in doubt. Yet according to the record of this
case, it is the replacenent of the rear and the side walls that
makes for an econom c necessity that the addition be constructed
so that the property's value will be increased and a | oan can be
obtained. That is an argunment lynch pin for the addition.

If you go there, you have to deal with the question
of whether, in fact, the side and rear walls will be replaced.
At the OE hearing last Thursday the project was presented
wi t hout such a replacenent until CAG asked in the public comrent
peri od whether such replacenment was still intended. The answer
was that an engineer had recommended that all be replaced but
that an engineer with conpetence in historic preservati on had not
yet been consulted.

It was left before the Board that all three
repl acements mght be required. This is a critical issue for the
Board to consider. Now, the applicant nay have a cause of action
agai nst the professional who conducted the inspection when she

purchased the hone, but neither she nor the architect has ever
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present ed evi dence of structural weakness.

W believe that O&B has to condition its approva
based on this and they said as nmuch during the hearing. It was a
last mnute addition to the understanding of the package before
t hem Taken at face value, these replacenents and the
construction envisioned would represent a denolition of all of
this little historic house except for parts of the facade. This
i s not acceptabl e.

More fundanmentally the effort to establish an
economi ¢ argument for the granting of nultiple variances is
inconsistent with the intent of the zoning plan. Specifically
regarding the three prongs of 3103, we argue there is no case for
uni que size, shape or topography of the lot unless the definition
is changed to nmean minor variations of the dimensions or perhaps
GPS signature identifying each property as unique.

Q herwi se the considerable nunber of simlar sized
lots in historic comunities would all be, by precedent, entitled
to multiple variances. Cearly this amounts to rezoning and is
beyond the province of this Board. I do not believe treating
each property separately as the Board sonetinmes has eluded to, is
def ensi bl e agai nst the 14th Anendment for equal protection.

Second, the practical difficulties and hardships
asserted were known at the tine of purchase and therefore,
constitute a self-inposed hardship. They stem nmore from the

desire of the applicant to turn a tiny house into sonething that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

306

it is not rather than froman inability to use the property as it
presently is. Far fromseeking to preserve a historic structure,
the plans have called for destruction of at least large parts and
in one iteration conplete denolition of everything except
portions of the front facade with excavation in the plan of a
conpl ete basenent level all of which would be conducted through
the tiny front door of the house. |It's a |andl ocked parcel.

Third, the variances would i ndeed cause substanti al
detriment to the adjoining neighbors, as they argue, in
consi derabl e specificity in their filings. They cite loss of air
and light, privacy and useful enjoyment; indeed, they cite the
very real threat to the physical integrity of the walls of their
own adj oi ning hones, the likely nuisance of debris and vermn in
the channel at the side of the new construction and the stunning
i mpact during construction of this |andlocked parcel. To that
extent we are all harmed when the matter of right use of our
properties is threatened by multiple variances from the
establ i shed purpose, intent and integrity of the zone plan as
enbodi ed in the zoning regul ati ons and map,

I would not have been here on three separate
occasions if CAG did not believe that there are big questions in
this little house. The Cdtizens Association of Ceorgetown
appreciates the opportunity to comrent on the case and
respectfully asks the Board to deny all five requested variances.

Thank you. I would be pleased to try to answer any questions
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you m ght have.

CHAI RPERSON  GRI FFI S: Thank you, Ms. Zartnan.
Board menbers, any questions?

MEMBER ETHERLY: M. Chair, no questions, but ['lI
just note that M. Zartman's testinmony | believe is followng
closely her February 25th submission which is in our record so
for --

M5. ZARTMAN:  As much as things have changed, the
bi g questi ons have not.

MEMBER ETHERLY: Exactly, so that would be Exhibit
Nurber 48 for ny col | eagues.

CHAI RPERSON GRI FFI'S:  Thank you. Anything el se?

VI CE CHAl RPERSON RENSHAW  Are you subnitting what
you have testified to today, M. Zartnman?

M5, ZARTNVAN | have not, | can do that if you
woul d care to --

VI CE CHAl RPERSON RENSHAW | think so.

CHAI RPERSON (Rl FFI S: Any cross exam nation? I
can't believe you silenced themall. You' re sure you have to go?

Ckay, then we were happy to have you here, M.
Zart man. Thank you for being here nunerous times and | guess
you' re absolutely welcone to stay and listen to the rest as we
pr oceed.

M5. ZARTVAN: I'Il rely on faithful recorders.

CHAl RPERSON (RIFFI'S: I ndeed. Let ne take a m nute
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here.

(Pause)

CHAI RPERSON (RI FFI S: Ckay, we want to continue,
M. Gese, with your cross exanmnation but let's do talk. Ve
would like, obviously -- well, this Board is prepared to stay

tonight to finish this. That does not mean we stay all night.
M. Gese, just to nmake total clarification -- well, anyway, we
take this out of our days and our professions, so we're not
sitting here nmaking noney on how nmany hours we continue on this.
The inportance is that we do our duty while we're here and get
all the information that we need.

| would like to revisit the rest of the evening at
7:00 o'clock and hopefully we'll be finishing up by then. That's
45 mnutes from now. To that, we're going to finish the cross
exam nation of yours, M. Gese, we're going to go back to M.
Gell. W will do your entire rest of the case. Then we'll have
the further cross examnation if there any, and proceed from

there and I will have sone instructi on when we get to that point.

Let ne just verify that everyone is wthout

enmergencies or famly obligations and able to stay at a mninum

till 7:00.

MR GESE | would be -- | just -- maybe this is
unfair, M. Chairman, but one distinction is that | didn't ask
for this duty. | didn't volunteer for this.
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CHAI RPERSON GRIFFIS:  And no one is forcing you to
stay either.

MR G ESE. No, no one's forcing me to stay.

CHAI RPERSON (RI FFI S: Ckay.

MR d ESE There's no doubt about that and |
think, as you've seen, in ny dedication to this, this is an
i mportant project for may famly. The house is inportant.

CHAI RPERSON GRI FFI'S: Wi ch | assume you woul d t hen

stay.

MR d ESE Vell, the balance on that is, is as
long as your conscious will allow you to withhold nyself from ny
youngest son's birthday this evening. If that's the choice of
this Board, then that's fine. I wll stay. I'"m going to stay

till this is done. He's 15 years old today. You know, if that's
what you all want, I'mnot trying to nmake a synpathy plea, |'ve -
- this is inmpinged on -- | know it's inpinged on Dr. Joiner.
Bringing Vernon down here is not cheap and having four visits

down here to sinply try and protect an onslaught of your property

is --

CHAl RPERSON GRIFFI'S: R ght, | understand.

MR GESE -- is a true inposition.

MR MAY: M. Chairman, may | interject here.

CHAI RPERSON GRI FFI' S Yes, sure.

MR MAY: W can all keep this very efficient at
this point. W're all very well versed in this case. |If we can
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keep all of the questions from the Board and from the parties
involved to the point, | believe that we can finish this in an
expedi ti ous nanner. And | think it's incunbent on all of us
staying focused on it and we can all get hone to all of our
famlies.

CHAI RPERSON GRI FFI'S:  Indeed, | woul d agree. kay,
let's proceed on then. M. Gese, we will take into account if
you cannot stay through the rest of it. Let nme nake one final
statenent. The numerous tinmes that we have continued it, several
of the aspects and the issues actually were accommodating a |ot

of your concerns, so you are not independent of the continuing

and the nunerous tinmes that are comng down here. Ve are all

joined in

st at enent ,

that. So --
MR 4 ESE I think | respond to that in ny

M. Chairman. I think we've been back here for this -

- the parties can, so we can clean up their work every tine.

conti nue.

CHAI RPERSON GRI FFI S: I ndeed, you're welcone to

MR GESE | think you nentioned the issue of the

sl ope of the existing structure or of the new structure that has

conme on and | was trying to figure what you were getting at. M.

Zapat ka,

you said that your addition comes straight down from

your present roof and back from there. And those roofs are --

t he roof

between M. Trautwine's house and ny famly's house is

on the sane sl ope, correct?

(202) 234-4433
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MR ZAPATKA: The existing houses, the two nasonry
houses, have the sane roof slope and then your addition is set
down slightly.

MR G ESE And ny addition is set dowmn. |It's four
i nches down bel ow t hat.

MR ZAPATKA: Right.

MR G ESE. Correct.

MR ZAPATKA: It's actually nore. It's about a
f oot .

MR G ESE (kay, it's a foot down bel ow.

MR ZAPATKA: Right.

MR d ESE And then it runs at a nuch steeper
sl ope than your addition com ng down.

MR ZAPATKA: | don't knowif it's a steeper sl ope.

MR GESE 1'Il tell you what it is, if you want
to get it for the sake of time --

MR ZAPATKA: Right.

MR d ESE The plans that |'ve seen, it's four
i nches down below and then it's 10 inches. That's the difference
in the slopes, as they run. |Is that clear to you all? There's a
four-inch difference and then there's a 10-inch difference so the
slopes run differently. And | think the Chairman was trying to
make the point that there is -- that these are beautifully go-
extensive here and you sort of gather themtogether. They're not

at the sane slope and al so they're not at the same hei ght.
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SECRETARY PRU TT: M. Gese, |'masking you what's
the question because a height issue is not before the Board, a
variance for height.

MR d ESE The only reason | brought it up, it
wasn't part of ny question, is that M. Giffis brought it up.
He seemed to think that it was of interest to him of what the
slope was here and | asked M. Zapatka what the slope was and |
think what that goes to is how you cover between the houses
nmaybe.

CHAl RPERSON GRI FFI'S: R ght, okay.

MR d ESE That they're just beautifully done
together. Well, they aren't, they're off.

CHAI RPERSON GRIFFI'S:  And that wasn't ny point. |
wasn't concerned with the adjacent property. I was taking the
hei ght of the roof of the addition based on the slope of the
existing building. Al right, next.

MR G ESE (kay, the tree issue also that you took
down, that tree was harming the Trautw ne house; wasn't it?

MR ZAPATKA: | was told by a tree renover that it
shoul d be renoved as quickly as possible.

MR GESE Exactly, It was falling on the roof of
the Trautwi ne house. It was also -- the roots of this tree were
all over the backyard and also going into the foundation of the
Traut wi ne house.

CHAI RPERSON GRI FFI S: You need to ask a question
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and tie it to the variances.

SECRETARY PRUI TT: M. Zapatka didn't testify at
all, | believe, about the tree.

CHAl RVAN CRIFFI'S:  Yes, there was --

MR GESE M. Zapatka did testify about the tree
inrelation to the shadows. H's pictures go to the shadows.

CHAI RPERSON (R FFI S: W got this, don't worry.
Let's nove on.

MR GESE Al right.

CHAI RPERSON CRI FFI S: I mean, get to the direct
guestion of what the tree -- the issue of the tree is.

MR GESE: Ckay. The last issue | want to cover
goes to the know edgeability of the applicant. At the February
26th, hearing, M. Zapatka, you were asked to subnit the date you
contracted with the applicant to represent her on this project
and you chose not to submit that date and when you were asked at
the last hearing, you responded orally that it was June 30th,
2001. Do you want to change that answer now?

MR ZAPATKA: | don't understand what this question
is. Wat is the question?

MR dESE The question is, is when did you
contract with the applicant --

MR ZAPATKA: | believe --

MR GESE -- when did you start representing the

applicant?
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MR ZAPATKA: | believe we have a contract signed
June 30th. | put that in a fax cover sheet to the BZA and then
repeated that information at the subsequent hearing.

MR d ESE Did you start representing her before
that period of tine?

CHAI RPERSON GRI FFI S: Can you help me understand
how that's going to go to the --

MR G ESE This goes to the know edgeability of --
the applicant has clained that she is -- as was just pointed out
in the previous testinony of how she was unaware of all these
things going on, that the rear wall was in danger of falling
down, that there were zoning i ssues or anything el se here.

CHAI RPERSON GRI FFI'S:  kay, and you're referring to
Ms. Zartman, what Ms. Zartnan just said.

MR GESE Wll, that's the issue.

CHAI RPERSON  GRI FFI S: And that is that the
appl i cant knew or coul d have or shoul d have known --

MR GESE If there's any hardship, it was self-

i mposed.

CHAI RPERSON GRIFFI'S:  -- about the problem

MR G ESE Exactly.

CHAI RPERSON GRIFFI'S:  well, | think we ought to be
careful with that because that -- the applicant can address that

if they want, but | don't think the applicant has created the

condition or the existing non-conformities on this structure.
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However, | understand your point. Board nmenbers, | think you are
clear in the fact that M. Gese is trying to establish that the
applicant may have known of the condition or the non-conformty
of this.

Ckay, let's nove on.

MR d ESE Al right, is it clear or are you
stipulating that she didn't know the --

CHAI RPERSON  GRI FFI S: I'm not stipulating to
anything, but what's inportant for us is your understanding of
what you're trying to establish. | don't think you can establish
that. | think we've spent a lot of tine trying to do that.

MR GESE Al right. M. Zapatka, as | say, you
testified before that you contracted on June 30th. You wote a
letter to the Ad Georgetown Board dated August 8th and in that
letter what you did is you ran by -- ran through a lot of actions
that you took in relation to this project, that you investigated
the site at the surveyor's office, that you told the -- you were
told by the zoning people that a variance to the building behind
three feet would be necessary, that you were told -- that you
told the --

MR MAY: M. Chairman, the relevance of
correspondence of the Od GCeorgetown Board to M. Zapatka's
testinony today.

CHAI RPERSON  GRI FFI S: W need to get to that

qui ckly. Wat's the rel evance, is what he's asking.
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MR G ESE The relevance is, M. Zapatka has said
that he didn't start interacting with her before June 30th.

CHAI RPERSON GRIFFI'S: Al right, let's nove on from
that, M. Gese. | really -- | don't see how that establishes --

MR GESE Al right, M. Chairman, if you'd give
ne the opportunity to establish it, this is the problem wth
trying to rush this thing along and keep us | ocked in the room

CHAI RPERSON GRIFFI'S: Wl |, whether we had all day
or all night, we'd be in the sane problem W need to go to
establish how this cross exam nation gets to --

MR GESE Al right. M. Zapatka, did you file
schematic drawi ngs at the A d Georgetown Board on June 13th?

MR ZAPATKA: | don't have --

MR G ESE On this project.

MR ZAPATKA: | don't have those records with ne,
but I did make a --

MR d ESE Unfortunately, | don't have another
copy of this docurent.

MR ZAPATKA: | did nmake a presentation to the Add
Georget own Board in June.

SECRETARY PRUI TT: Once again, M. Chairman, the
Add Georgetown Board's decisions and operations are totally
i ndependent of us.

MR d ESE This has nothing to do with their

deci sions. This goes to --
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CHAI RPERSON GRI FFI S: He's establishing the tine
line in order to establish that the applicant knew of the
condition that she was about to engage. M. Gese, we're all
very well aware of that, what your point is trying to make. |'m
not sure it goes to the test for the relief that's being sought
her e.

MR G ESE Maybe, M. Chairman, if you'd let nme go
further on this, if you would give ne the opportunity to put the
materials forward, then we can get there

CHAI RPERSON GRIFFI'S: Wiy don't -- can you put the
materials forward in your testinony?

MR GdESE | don't believe so. | think | need to
ask M. Zapatka whether this is the case

CHAl RPERSON (Rl FFI S: It seens to me you have
docunents that you're trying to have him evidence, you can
evi dence in your own testinony.

MR d ESE They go beyond the evidence of the
docunents. M. Zapatka has told us that he started on June 30th.

That was a major issue in here two hearings ago.

CHAl RPERSON GRI FFI'S: For you, Yyes.

MR GESE Wll, thank you very much. You know, |
think that it's a npjor issue in this case isn't it?

MR MAY: Having just read the transcript fromthat
hearing, | believe that it was stated that M. Zapatka admitted

that he started in June, so --
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MR G ESE Well, June 30th.

MR MAY:  June. He did not say June 30th in the
transcript. June.

MEMBER ETHERLY: And M. Gese, just to clarify
here, | think what you're hearing is this nmay very well not be
fertile ground for you to plow much longer. | think we -- as the
Chair said, we understand the point you're trying to get at, but
I think the nessage you're hearing is that it's not necessarily a
very conpelling point to nake, not because of the interest of
time or not because of a desire to rush our proceedings here, but
given the issues that are --

MR d ESE It is conpelling that it was clear
before the property was purchased that the applicant was aware
that a variance was required for this property?

CHAIRPERSON GRIFFIS:  1'Il ask corporation counsel
because | do not believe that that woul d establish a self-created
hardship in terns of the variances that are bei ng sought.

MR G ESE It's the know edgeability of the --

CHAI RPERSON GRI FFI S: You' re saying if someone is
know edgeabl e about non-conformity or potential variance relief
that it would then di savow an application for it?

MR GESE No, what |'msaying is, is the argunent
is being made that the applicant was ignorant of the condition of
the rear wall and that also that she was ignorant of the

applicability of the difficulties of having the house before she
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pur chased it.

CHAI RPERSON GRIFFIS:  Well, you know, | can speak
to that directly because on our first -- | think it was our first
hearing, there was a question about the applicability of some of
the zoning regulations and this Board found and actually changed
the application, so if that's your question, | think it was
answered here before us live on the record that the entire
regul ati ons were not understood or the difficulty for the relief
sought under st ood. Ms. Sansone, did you have sonething to add?
Not necessarily.

M5. SANSONEE M. Chairman, the only thing I would
add is the self-created hardship doctrine can | ook at whether the
applicant knew or stated the property or the need for zoning
relief prior to purchasing the property but that's only one facet
of whether or not that doctrine would apply or even bar relief.

CHAI RPERSON GRIFFIS: Right, it wouldn't bar relief
and it wouldn't preclude soneone from putting an application for
relief. Ckay. Is there further that you want to explore in
t hat ?

MR GAESE If | could take the last point that the
-- M. Zapatka, in acting as Ms. Trautwine's agent in this case,
you filed for a -- on June 13th, with the A d Georgetown Board,
when you answered the question, "WII| the proposed work required
a variance from the BZA', and you answered, "Yes", is that

sonething that you nade Ms. Trautwi ne aware of as her agent in
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filing this docunent?

MR ZAPATKA: | don't recall. | mean, | filed that
in June for the Ad Georgetown Board review in June and | guess,
| mean --

MR G ESE So she was aware of that. She was
aware there was a variance that was necessary.

MR ZAPATKA: I mean, | definitely told M.
Trautwi ne that there would be zoning issues to address.

CHAI RPERSON GRI FFI S: This is a non-conformng
structure, isn't it?

SECRETARY PRU TT:  Yes.

CHAI RMAN CGRI FFI S; Actually, | was asking the
architect. So by definition, if you were going to do anything,
you would think that there would be sone relief sought. Cay,
M. G ese, any other questions?

MR G ESE  The structural engineer -- the nunbers
on the application, is that appropriate to ask you, M. Zapatka,
for -- or is that M. Gell's? The nunbers on the application?

MR CELL: What is the question?

MR G ESE The calculations on the application.

MR CELL: Wat is the question?

MR G ESE: The question is, is and if you want to
speed this, you can just say it's all right with you is | come up
-- you have a calculation for lot you see it's less than 75

percent . I have one that is greater than 75 percent. What it
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is, is | conme up with 75.3 percent. W can stipulate to that if
you wi sh, if you want to nove on.

MR GELL: | cane up with 74.8.

MR G ESE Right, | cone up with 75.3. Do you
want to just stipulate to it or --

CHAI RPERSON GRI FFI'S: Wiy don't you present us your
cal cul ati ons and your --

MR GESE Al right, the calculation is the --

CHAI RPERSON GRIFFI'S:  No, in your testinony.

MR G ESE Well, all right.

SECRETARY PRU TT: M. Chair, if | may make -- this
case was self-certified, so whatever M. Zapatka came up with is
what he cane up with. Wen it goes to the Zoning Adninistrator,
the Zoning Administrator wll go through and verify those
nunber s. If they are wong, it has to come back through the
whol e process agai n.

MR G ESE If these nunbers are wong, it all has
to go through the same process agai n.

SECRETARY PRU TT: Correct, yes. Sel f -
certification was a nechanism to help speed along the process.
It is arisky thing. The applicant takes the responsibility that
if the nunbers are wong, they have to go through the process
again, and that's known.

CHAI RPERSON QR FFI S: Thanks for t hat

clarification. W certainly see how this has speeded things
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al ong.

MR GESE That's good. | take it the -- for the
court itens on here, that was omtted on purpose?

CHAI RPERSON (RIFFI'S:  Are you --

MR GESE |I'mstill at the nunbers here.

CHAl RPERSON GRI FFI'S: R ght, okay.

MR G ESE. Wre those adnitted on purpose?

CHAI RPERSON GRI FFI'S: Do you have a court on this?

MR G ESE There are no court itens in here.

CHAlI RPERSON (RI FFI S: Do you have an open court or
a cl osed court?

MR ZAPATKA:  No, the cal cul ations are based on the
assunption that the -- that two foot setback.

SECRETARY PRU TT: M. Chair --

MR d ESE: There's a court variance involved in

t his.
SECRETARY PRU TT: M. Chair, when this -- excuse
me, 1'lIl start fromthe beginning. I'ma little tired here, too.
Oiginally this was advertised as a special
exception. They came back in. |In order to cover all bases as an
overkill because | was just talking to Ms. Kress about this --

CHAl RPERSON GRI FFI'S: Ckay.
SECRETARY PRU TT: -- we advertised for a court.
And it is not --

CHAI RPERSON GRIFFIS: Al right, but I don't want
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to revisit the last application.
SECRETARY PRU TT: So there's sone relief that

isn't required.

CHAI RPERSON GRI FFI S: I want to get the direct
answer right now whether we have a court. He doesn't have one
filled in here. I think we've established this, let's just get

that answer.

MR GESE So there's no court?

CHAI RPERSON GRI FFI S: The answer, for goodness
sakes.

MR GELL: M. Chairman, there is indeed a court.
However, the significance of the court and we have admtted that
we need a variance because the court is not sufficiently w de
under court -- normal court requirenments, but the calcul ations
for the court were included in the calculations for the entire
building as we were advised we had to do. If we didn't have to
do that, we wouldn't need a variance because we could do all of
this by special exception. And we have a court --

CHAIRPERSON GRIFFIS: So you're saying it was it's
incorporated within the | ot occupancy.

MR CGELL: That's correct, yes. And we only have a
court because we have been trying to meet the needs of our
nei ghbors. That's --

CHAI RPERSON GRIFFI'S:  So it includes the court.

MR d ESE Could I clarify that? So there is a
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court.

MR ZAPATKA:  The numbers here include the court.

MR GESE Were -- so there's no reason to fill
in these bottomlines on a court. There's no reason to designate
the size of the court. W don't need that; is that --

MR ZAPATKA: It's clearly shown in the plans.

MR G ESE: It's not a matter of clearly shown in
the plans. W're tal king about an application here that is going
to go to the Zoni ng Conm ssi on.

SECRETARY PRU TT: M. Gese, what you really need

to look at is what was advertised. That is the legal definition

of what is being reviewed by the Board, not what is -- it doesn't
include -- it includes what is on here but there is also
addi ti onal information. So what it was advertised is actually

the standard that they have to nmeet or have to prove.

MR G ESE Right.

SECRETARY PRU TT: Wi ch does include a court.

MR 4 ESE Wii ch does include a court. What is
the measurenent of the court and if there is none are you
omtting it on purpose? Is there a court or isn't there a court?

MR ZAPATKA: The addition would be set back two
feet from the property line and the full 10 feet three inches
fromthe back.

MR G ESE kay, so are you saying that the court

is tw feet?
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MR ZAPATKA: |'m-- yes, yes, two by 10.3.
MR A ESE (kay, are the -- M. Hearing Oficer, |

don't know how you go fromhere. Do they correct this or do they

CHAI RPERSON GRIFFIS: | think the point is that it
will not necessarily be corrected. Wat wll be is what is
advertised and then what is actually proved or denied in the
or der. So if you want to get to the substance w thout the
application --

MR G ESE kay. |Is there any other court that is
here? That is the only court, correct?

MR ZAPATKA: Yeah, sure.

MR GESE Yes?

MR ZAPATKA:  Yes.

MR 4 ESE Yes? So forget the rest of the

nunbers. Al right. The south wall of the addition, this wall

of the addition, we've gone back and forth on this thing. I's

this where this is going to be |ocated. Is that the exact

| ocation of that south wall, supposedly nine inches fromthe --
CHAI RPERSON  (RI FFI S: Wit a ninute. W' re

revisiting an issue that you've gone over extensively.

MR CELL: And | nust add, M. Chairman, that M.
Gese's famly has been on this property for 44 years. He's
presuned to know where this property line is. W had told him

that when we survey we are going to know oursel ves.
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CHAI RPERSON GRI FFI'S: R ght.

MR CELL: If he wants to object to that at sone
future time, take us to court over whether our line is right and
our survey is right, | assume he's going to want to do that but
that doesn't have to come into this --

CHAI RPERSON GRI FFI S: No, and | absolutely agree
and | think Ms. Kress also stated that you will do a wall test.

MR GQESE M. @Giffis, ny understanding is and it
doesn't go to whether he's building on ny property or not, what
it goes to is that nmy understanding is the plan that he submitted
to is the plan that he needs to stick to. Is that what we're
tal ki ng about ?

CHAI RPERSON GRI FFI S: They' ve al ready established
t hat . They' ve established a two-foot setback on that side and
they will have the addition that will be acconmpbdated at 10 foot
ni ne inches, which is the property.

MR G ESE That's -- we don't know where the
property lines are.

CHAI RPERSON (RI FFI S: It doesn't natter. If you
have 10-foot nine inches as your given, and you subtract two
feet, then the addition conmes within that. So we'll put a plus
or mnus eight feet.

MR GESE So in other words, it will be plus or
mnus nine inches. |Is that the --

CHAI RPERSON GRIFFI'S:  Isn't that your testinony?
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MR G ESE: Plus or mnus nine inches? So we don't

know where the wall is going, correct?

CHAI RPERSON GRIFFI'S:  It's going on

their property.

MR ZAPATKA: The intention is to build an addition

within the 10-foot nine inch allotted for the width of the

property.

CHAl RPERSON GRI FFI S: Ckay.

MR d ESE So we don't know where the wall is

goi ng.
CHAI RPERSON GRIFFI'S:  That's right.
MR d ESE A structural engineer
Cctober 4th; is that correct?

MR ZAPATKA:  Yes.

visited you on

MR GESE And littered throughout here are lines

saying that you have to replace the wall. Is there anything in

this -- have to replace the rear wall and the

side wall. I's

there anything in the letter that you submtted, the Cctober 15th

letter that's in the record, that says that the walls have to be

repl aced?

MR ZAPATKA: You can read the letter al so. Based

on ny visual observations, it is ny opinion that

the structural

integrity of the exterior walls is questionable. It is ny

reconmendation that the house should not be

structural repairs are carried out. | don't
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qguesti on.

MR GESE Wll, it says here, "The side and rear
wal |s may have to be rebuilt or restored". |Is there anything in
here that says that they nust be rebuilt and restored?

MR ZAPATKA: Yes, |I'd like to enphasize again that
this is a letter from ny structural engineer. He's not
specializing in historic preservation. The letter recomrends
repl acement. There's nothing saying it nust and --

MR G ESE. Were does it recomend repl acenent ?

MR ZAPATKA: "The side and rear walls nmay have to
be rebuilt to restore their structural integrity". So again, for
clarification, this is the opinion of one structural engineer on
one site visit and it's --

MR G ESE M. Zapatka, they have expressed a |ot
of interest in noving forward on this in the interest of tine.
Where in here, in this letter does it say that you have to
repl ace the rear and side walls?

MR ZAPATKA: |I'mnot saying it does.

MR G ESE It does not say that, correct?

SECRETARY PRUITT: | think he's answered that
qguesti on.

MR GESE Is that -- | haven't heard the correct
answer to it. You can give a yes oOr no answer. Is there

anything in this letter that says that the walls have to be

rebuilt? If you see that, could you please point it out to us?
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MR ZAPATKA: | nean, you can read the letter also.

"The side and rear walls nmay have to be rebuilt to restore their

structural integrity". This is the opinion of one structural
engineer. 1'd |like another structural engineer who --

MR d ESE M. Zapatka, | just want a yes or no
answer. |Is the answer yes or no, do they have to be -- does this
say --

MR ZAPATKA: I"'m not a structural engineer. ['m

not answering that question.

CHAI RPERSON  GRI FFI S: And | think we've heard
what's actually in the letter. M. Gese, | nmean, dancing --

MR ZAPATKA: Regardl ess of whether it's replaced
or reinforced, it's a considerable cost to either rebuild the

walls or reinforce them with tie rods, any nunber of devices.

Again, I'mnot a structural engineer. Wen we get to that point,
we will have a conpetent structural engineer advise is and we'll
have -- it will be a considerable cost, particularly if neighbors

are not cooperative and --

MR  Gd ESE M. Chairman, all through the
statements they've said they have to replace the walls. [|'mjust
trying to find out where that cones from

MEMBER ETHERLY: And M. G ese, your point is well-
taken. Keep in mnd that we do have the benefit of Exhibit 49,
whi ch the Board, of course can take a look at, so |I think you'd

do well to nove forward but your point is taken with regard to
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what the letter speaks to, "nust renove or nay repair".

MR G ESE kay. |Is there sone em nent danger to
these walls that we're all unaware of that you're aware of? Is
there some reason that nobody should be --

CHAI RPERSON GRI FFI S: Let's get off the walls. |
think the Board is well aware of what you're trying to establish
and their argunent. W're really not as sinple ninded as you
m ght assune.

MR d ESE M. Chairnman, | realize | conpletely
was just trying to develop a record here as normally done in an
orderly process.

CHAI RPERSON  GRI FFI S: One anticipating other
adventures beyond us. Ckay.

MR GESE At the February 26th hearing you put a
cost estimate in the record that's undated. And this cost
estimate has no application any longer to this case. This is for
a different project, correct? This cost estimate included a
cellar and a 12-foot extension.

MR ZAPATKA: Sure, right, right.

MR GESE So this has no application any |onger,

correct?

MR ZAPATKA: That -- no, it doesn't have any --
it's not in relation to this. That was for an earlier schene
that included a cellar. Wthout the cellar, it's less cost.
There is still a considerable cost in structural reinforcenent or
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repl acenent as nmay be necessary.

MR  d ESE That's not what | asked you, M.
Zapatka. Wiat | asked you was whether this cost estimate has any
validity any longer and you answered that no, which | take that
answer to be that it has no validity.

MR ZAPATKA: No.

MR d ESE In nmoving the mechanicals around the
furnace nowis in the back of the new addition; is that correct?

MR ZAPATKA:  Uh- huh.

MR G ESE. How do you plan on venting the furnace?
Are you building a chi mey?

CHAI RPERSON GRI FFI'S:  That doesn't have anything to
do with us, does it?

SECRETARY PRU TT: It's a building code issue which
is not related to zoning.

CHAIRPERSON GRIFFIS: I'lIl handle it. Thank you.

SECRETARY PRU TT: Ckay.

MR GESE M. Zapatka, all right, |I'mdone.

CHAI RPERSON GRIFFI'S:  Thank you. Al right, let's
take a five-mnute brief recess. Wen we conme back and I'm
sorry, refresh ny recollection, M. Johnson. You' ve already
cross exanined M. Zapatka, have you not?

MR JOHNSON: | have.

CHAI RPERSON GRI FFI'S:  Thank you very nuch. | know

it"'s in nmy notes but when we get back, M. Gell, what |I'm going
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to ask you to do is bring us up to date and quickly summarize as
you will calling your wtnesses, but a brief statenment addressing
the test of the variances so that we all mght focus as the hour
goes on, on those and on that specific criteria that we are, in
fact, here to hear and deliberate on. And then you can proceed
with your case. W will then go to governnent reports and get
through the rest of the testinony.

So let's all stretch our |egs, get sone fresh water
and be back in let's say 10 m nutes.

(Of the record at 6:47 p.m)

(On the record at 7:00 p.m)

CHAlI RPERSON (Rl FFI S: Ckay. So M. Cell, is it
yours to continue. W're going to have you finish up vyour
witnesses and rethinking with some quick time that after you go
through your wtnesses, what we wll have you do is just
summarize the legal argunents and tie it all together. W would
ask you, at your discretion, not to introduce new evidence
yoursel f so you woul dn't be open to cross exam nhati on.

The witnesses, of course, wll be but what we're
looking for obviously, is the legal argunents based on the
testinony that has been presented to this point in a nice little
package and we'll continue fromthere. So it's all yours, sir.

MR GELL: Thank you, M. Chairman, in that case
['I'l call on Lori Trautwine to provi de sone additional evidence.

MR TRAUTW NE: Good evening, ny name is Lori
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Traut wi ne. | am the owner of 1324 27th Street. | bought ny
house after |ooking for sone tine, bought ny house after | ooking
for sone tine in various locations in the city. | was attracted
to Ceorgetown and 27th Street as being one of the prettiest
streets in Georgetown. Wien | bought the house, no one assured
ne that | could build an addition. M/ decision to purchase was
not dependent on the ability to build the addition. In fact, |
was aware that | had to get approval fromthe BZA

Nevert hel ess, | believed that given the size of the
house, | had a reasonable case to present in anticipation of
having a famly, needing more space and noticing that there was
an addition on the house next door to ne. That was when | hired
M. Zapatka. Wien the A d CGeorgetown Board expressed its concern
about excavation in the area, we sought the services of a civil
structural engineer and that was when | learned that the rear
wal | s were not sound.

| had many contacts with the neighbors on other
side of ne. This proposal accomodates nearly all of their
concerns. W are elimnating the basenent and the stairs. Ve
are elimnating the three-foot wall, three foot full wdth
portion, excuse nme. W are elinmnating the windows on the north
si de. And we are reducing the length from 12 feet to 10 feet
three inches.

| arranged for Dr. Joiner to speak to a contractor

who advised him how the excavation could be undertaken wi thout
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ear vyard. That was at a tine when we were

contenplating a basenent. The contractor advised Dr. Joiner that

we could rebuild t

it stronger than i

he wall next to his rear yard and in fact, nake

t currently is. The cost of replacing the rear

and the side walls in significant. Goviously, there is sone

guestion as to what exactly that expense will be and whether the

walls will be enti

Ve

rely replaced or shored up.

haven't consulted a historic engineer but we

consulted a regular structural engineer. | have gotten estinates

from contractors

renovation could

t hat have indicated the cost for total

be up to $100, 000. 00. The original purchase

price that | paid was 240,000 and the house was nortgaged. I

nortgaged the house for 95 percent of its value at that tine

whi ch is the best

loan that | could get.

| am told by ny nortgage broker that in order to

obtain a second nortgage that there would have to be an increase

in the value of
| oan. Val ues nay
severe opposition
be an appeal whi
understand it.

No

continue to go up.

the house that justified the increase in the
have increased sonme but not enough. Gven the
to ny addition, | have to assunme that there nay

ch will take nonths or possibly years as |

one wll assure ne that the house value wll

It seens logical that they may |level off or

even go down again, as they have in the past. It seens |ogical -

- excuse ne. Therefore, | have no option but to seek to increase

(202) 234-4433
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the size of this already very snall house and therefore, its

val ue. Qherwise, it wll be inpossible for ne to nake the
needed repairs and live in the house. | currently don't live
t here.

The new configuration benefits the neighbors in
that there is no need for substantial excavation. The new
addition will not block Dr. Joiner's view much nore than the
G ese addition that already exists and certainly far less than

the tree which | renoved in anticipation of building ny addition.

The situation is dire. I cannot nake needed

repairs to the structure of ny house and save it from ruin

wi t hout some enl argenent. Even if 1'm forced to sell it now,
someone else will have to fix it up before they can live in it
and the potential purchasers will be substantially to those who

are willing to take on the structural problens that exist. Thank
you.

CHAl RPERSON GRI FFI'S: Thank you, Ms. Trautwi ne.

MR CELL: Should | nake ny statement?

CHAl RPERSON GRI FFI'S: Sure.

MR CELL: M. Johnson in his brief, made a nunber
of points about what the test for variance is and think we all
know the test. | don't want to spend substantial tine talking
about the legal issues. I think we can accept the fact that we

have to show a practical difficulty here, that we have an
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exceptional condition and that the house has sone uni queness to
it that requires the relief that's being sought.

W agree that nere convenience or profit are not
sufficient justification for a variance but we have shown the
Board that there is far nore here at stake than nere convenience.

Indeed the question is whether, without the variances, the
applicant can use her property sufficiently as a residence for a
nunber of reasons.

| wanted to nake a very -- as a strong point here
that we can make this case for a variance and have nade the case
for a variance even if there were no damage to the walls. The
test of exceptional narrowness, shallowness or shape of the
property or other extraordinary or exceptional situations
certainly is at work here in a 520-square foot property, a 500
square foot house or thereabouts, when the minimumlot size in R3
are 2000 square feet and the minimum width is nuch greater than
the 10-foot nine inch width that we have

W're only adding about 20 square feet to a 500-
square foot house and we're going to wind up with sonething which
is also going to be very, very tight. | would refer the Board to
M. MGChettigan's nenorandum and the OP menorandum whi ch nmakes a
very good point about a relationship between this property and
the size and other properties. In fact, regardless of M.
Zartman's testinony, it's not a case that there are hundreds and

hundreds of houses that are in this condition or in this
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situation. This is an extraordinarily small |ot for GCeorgetown,
even for Georget own.

|'ve already nade the point that we would be bel ow
the 70 percent |ot occupancy if we were trying to acconmmodate Dr.
Joi ner. W wish we could accommodate him nore. W' re not
unm ndful of the effect of this addition on him but the best we
could do is a two-foot setback and which is very close to where
think he would have been satisfied but obviously, not close
enough.

The house is a contributing building in a historic
district. Traditionally for buildings in historic districts, the
Board has exercised nore leniency in helping non-conformng
bui | dings adapt to current needs. I would also point out that
this is not a self-inposed hardship. The applicant has testified
that she didn't base her decision to buy the house on whether or
not she could enlarge it. Had she done so, she would have
insisted that the seller go through this process instead of her
having to do so

But we believe that we will find, when we start
the construction process and we're not going to know this
absolutely until we do, we're probably going to find that there
will be substantial need to replace the side and rear walls.
Wiether we have to do that or not, the cost of fixing up the
property are going to be extraordinary and they are going to be

expensi ve enough so that she's going to have to get an additiona
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| oan on her property.

You have the letter fromthe bank, from a nortgage
broker saying that without increasing the value of the property,
he didn't see how she'd be able to add to the |oan she already
has. | would just refer to sone of M. Gese's conplaints. He's
shown that there are issues on the roof water runoff, rain
collecting between the buildings and so forth. VW think these

can be resolved by the neasures that we've already testified to.

W've offered him the option of having the party
wal | extended on his property if that be the case. He obviously,
woul d have to approve it and that's still an option that he can
t ake.

I want to just way a word about the survey and
perhaps it's not necessary to do so, but the Board did make a
strong recomendation that we get a survey and as we -- and at
one point we certainly tried very hard to find sonebody who woul d
do a survey quickly. W realized, however, that the question of
whet her our survey or M. Gese's survey is the correct one woul d
sinply becone another issue before the Board and that's not where
that matter ought to be resolved. It may ultimately go to court.
W have no doubt that we haven't heard the end of this even if
the Board agrees with us and grants our request. VW think we
have further fights down the road. W're willing to take them on

but | didn't want the decision of the Board on the survey to be
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another issue that M. Gese could then say to a court, they
shoul d overturn the Board's decision to grant the approval.
| think it should be handled quite out of the -- of

this Board' s process. And, again, he's presuned to know where his

line is. It shouldn't be for us to tell himwhere his property
line is. I think the other points | was going to make have
already been nmade. | would like to have a couple of minutes at

the end to nmke sone final coments but that concludes our
testi nony.

CHAl RPERSON GRIFFI'S:  Ckay, thank you. Al right,
let's get into cross exam nation based on the exclusive testinmony
that you have just heard from Ms. Trautw ne.

MR GELL: | don't have any cross for this witness,
thank you, M. Chair.

CHAI RPERSON GRI FFI'S: Thank you. M. G ese?

MR GESE VYes, | do. Are we doing Ms. Trautw ne
and then M. Gell?

CHAI RPERSON (Rl FFI S: Actually, | don't think M.
Cell introduce any new evidence. So there's nothing to cross
exam ne there. He nade statenents.

SECRETARY PRUI TT: M. G ese, your nicrophone.

MR G ESE He can't be «crossed on those
statenments?

CHAI RPERSON GRIFFI'S: | think he was tying together

the legal argunents of his whole case based on the testinony of
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the two w tnesses. | may be mistaken in what | heard, Board
nenbers. Do you concur? Ckay. So, no, he would not be cross
exam ned.

MR JOHNSON: It was our understanding as well that
he wasn't offering any evidence. He was just making argunent, so
we --

CHAl RPERSON (RIFFI'S:  Right, exactly, thank you for
that clarification.

MR d ESE: | guess the first question would be,
you' re not aware of anything wong with the wall in the back.

MR TRAUTWNE: Aware when?

MR GESE That's --

MR TRAUTWNE: | nean, | am now.

MR  Gd ESE Prior to the structural engineer
comi ng.

MR TRAUTWNE: No, definitely not, never.

MR G ESE. D d you have the property inspected?

MR TRAUTWNE: Yes.

MR G ESE Wuat did the inspector say?

TRAUTW NE: | have the inspection report here
with me and there was never any nention of there being structural
problems with the rear wall.

MR GESE Wth the rear wall, nothing bad.
MR TRAUTW NE:  Not hi ng.

MR d ESE Ckay, and M. Zapatka never said
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MR TRAUTWNE: He never said a word.

MR d ESE And he was -- I'mnot trying to trap

you, this is actually probably a very good conversation. The --

he -- Christian was advising you fromthe start,

| take it.

MR TRAUTWNE: Fromthe start of what?

MR G ESE: Prior to purchasing the house fromthe

begi nning of this project, prior to purchasing the house all the

way through. I'mnot trying to trap anybody here. It's just you

closed on the house in July. He started talking to you in early

June or May.

MR TRAUTW NE: Are you asking when | started to

have conversations with Christian? |Is that the question?

MR G ESE: Sure, just when he started -- | guess

it would be -- the question is, is when did he start advising you

to the extent that you were relying on him that he was part of

this project?

MR TRAUTWNE: Probably about the sanme time that |

started to look at the property seriously which was in June, |

think, maybe May. | can't renenber exactly but

it was about the

same tine that | started to actually consider that | may buy the

property. Regardless of whether | was going to add an addition,

I was still going to need Christian.
MR G ESE On the bank letters,

letters, correct?
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TRAUTWNE: Onh the bank letters?

2 3 3

TRAUTW NE:  Un- huh.
MR d ESE: There were two that were

your nortgage broker; is that it?

2

TRAUTWNE: No, it's not.

G ESE Oh, okay. This is a nort
TRAUTW NE:  Yes.

G ESE:  Sonebody who offers nortg

TRAUTW NE:  Yes.

2 » 3 3

G ESE: Al right, and he's not
| ender, right?

MR TRAUTW NE: I'm sorry, | th
answered that, no.

MR G ESE. No, he's not your present

- and he sent you two letters, correct? The fir

342

G ESE: Yeah, the nortgage letters.

sent, this is

gage banker?

ages?

your present

ought | just

|l ender. He -

st letter was

simlar to the second letter. The second letter had a figure of

$50, 000. 00.
MR TRAUTWNE: That may be the case.
MR d ESE Do you want to | ook at
letter? Wuld that be hel pful ?
MR TRAUTWNE  Well, you said "lette

want to make sure | know plural, letters.

a copy of the

rs". | guess |

MR d ESE: There's a letter from the bank of

February 26th that you put on the record and a letter from the
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bank of March 12th that you put on the record.

MR TRAUTWNE:  Uh- huh.

MR d ESE And they seem to be simlar in all
respects except in the March 12th letter it says -- well, ['lI
read the line fromthe February 26th one. It says, "l understand
that you learned that the rear side walls of the property nust be
repl aced". The other line reads, "I wunderstand that you have
| earned that the rear walls of the property nust be replaced at a
cost of $50, 000. 00".

MR TRAUTW NE:  Uh- huh.

MR G ESE Wy did he send the second letter? He
already told you that --

MR TRAUTW NE: You want to know why the 50,000
wasn't in the first letter? |Is that it?

MR GESE No, | want to -- well, I'd like to know
why he sent you a second letter.

MR TRAUTWNE: Because | realized that the 50,000
wasn't included in the first letter and | thought that was
i mportant.

MR 4 ESE: Important for what -- for this -- for
this --

MR TRAUTW NE: Inportant to place sonme type of
understanding on the financial figure that may be associated with
that type of work.

MR QG ESE kay, where did the $50,000.00 figure
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cone fron®

MR TRAUTWNE: Fromthe contractor.

MR GESE You gave that to him is the it?

MR TRAUTWNE: Did | give the cost of what -- yes.

MR G ESE You gave that to this banker right, the
$50, 000. 00 figure?

MR, TRAUTWNE: Correct.

G ESE: kay, it cane from whom now?

MR TRAUTWNE: A contractor.

MR  d ESE Do we have anything from that
contractor on this or anybody that says anything about
$50, 000. 00?

MR CELL: You have an estimate, | think. It was
based on the estinate that we've already submtted. You pointed

out that that estimate was based --

when we asked -- well,

that, but there are also

per haps |

further

attenpts to find out

woul d cost just to do those walls.

al so included excavati on but

should let Ms. Trautwine talk to

what it

MR 4 ESE:

want . Wiere is it

in the estinmate that it

W could go back to the estimate if you

tells you what it's

going to cost to replace the wall?

was part of

MR CELL: | don't think the side wall
it.

MR G ESE  Pardon ne?

MR CELL: | don't think the side wal

was part of
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that estinmate. | think we went into that naybe even at the first
heari ng.

MR 4 ESE I guess ny question is, is what's the
basis of the $50,000.00 figure? 1Is it a contractor who whi spered
it to you at sone point or is it -- you know, do we have
somet hing hard on what the figure is?

CHAI RPERSON GRIFFI'S:  Let me try and -- M. dese
you're trying to establish how that figure was produced and
calling it a cost estimate by a contractor isn't sufficient?

MR G ESE  You know, | would hope that this Board
woul d want something nore than somebody saying, "CGee, | heard
from somebody that maybe it will cost $50,000.00". W'd like to
know, is that the rear wall, the side wall? Wat is -- what's
exactly involved here? There's no proof. There's nothing hard
in here about what it costs. There's nothing in the structural
engi neer's |l etter about cost.

CHAI RPERSON GRI FFI S: But you don't refute the
point that it would cost something?

MR  d ESE Vell, | think M. Gell in his
statement, is basing his case on that this is going to be very,
very expensive to do and it doesn't nake sense to rehab the house
as it is.

CHAl RPERSON GRI FFI'S:  Ckay.

MR GESE But the only way you can do that is if

you have the addition. That's really what we're down to here.
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CHAI RPERSON GRI FFI'S: R ght.

MR G ESE: The nunbers just don't work out there
otherwise and they've cited this letter from a nortgage banker
who says, "Ch, | can't loan you that noney because it's going to
cost you $50,000.00 to do that".

CHAl RPERSON GRI FFI'S: | under st and.

MR G ESE Were does that cone fron?

MR GELL: W have a chicken or egg problem here.
A structural engineer has told us we nmay have to replace the rear
wall. We're not going to know that until we get into the -- into
the situation, into the property. Ms. Trautwine certainly
doesn't want to be in a position where she thinks it's going to
cost her 5,000 or 10,000 and it turns out to cost 50.

Moreover, | think M. Zapatka has already testified
to the fact that even if the walls don't have to be replaced
because of the nature of those walls and the difficulty of
shoring them up and securing them without being able to tie into
the nei ghboring property and we assurme we're not going to be able
to do that, but that is going to be a very, very high cost,
per haps approaching the 50. | don't know what the range is. [|I'm
not an expert in that, but the cost is undetermned right now but
we do know that we may have to replace and we have testified and
there is nmaterial in the record that says that it could be
50, 000.

MR d ESE: Wiere is the nmaterial in the record
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that says it could be 50,000? Were is it, if it's the banker's
letter --

MR ZAPATKA: Yeah, | think | nentioned in an
earlier hearing that the contractor estimated replacing,
repairing, addressing the structural issues of both side and rear
wal | would be a significant expense approaching 50,000. That's a
prelimnary estimate. W're not again at structural docunents.
VW don't have that in witing.

MR d ESE: It would seemto be awfully inportant
to this that we have something there, but you haven't been able
to cone up withit.

MR JOHNSON: M. Chair, may | nake a suggestion?
| don't want to prolong this, but |I think the testinony that's in
the record will be part of the record and it will be clear and I
think that this was gone into actually at the February 26th
hearing. And better than referring to what mght have been said
then, | think we can, at the appropriate time, just |ook at what

was said then and that's the way to deal with that issue.

CHAI RPERSON GRI FFI S: | appreciate your advice.
M. Gese?

MR GESE On the bank letter, is M. Jeffries an
expert on GCeorgetown of some type or is he -- he's in

MIlersville, right, Maryl and?
MR TRAUTWNE: Wat do you nean is he an expert in

Ceor get own?
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MR d ESE Well, he says, "I understand you've
learned that the rear and side walls of the property nust be
repl aced. Unfortunately, there's not sufficient additional
equity in the house to justify a loan for such work".

MR TRAUTWNE:  Uh- huh.

MR G ESE. How does he make that judgnent?

MR TRAUTW NE: I guess not being a nortgage
banker, |'mnot sure.

MR d ESE Wll, he -- you nust have had a
conversation -- did you have a conversation with him that said,

"Cee, can | borrow enough noney to redo the house as it is", and
he said, no, apparently, right?

MR TRAUTWNE: Yes.

MR G ESE Wat did he base that answer on?

CHAl RPERSON CGRI FFI S: I think she answered that,
didn't she?

MR G ESE | don't have anything on that. Ch, you
nmean the $50, 000. 00 pl us?

CHAI RPERSON (RI FFI S: No, she can't tell you how
her nortgage banker canme up with the value. He nust have done an
assessnment or sonething if they had information on it. But |
mean, her answer was she doesn't know how he did it.

MR G ESE You didn't -- you're giving an answer,
is that --

CHAl RPERSON (RI FFI'S:  That's what she sai d.
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MR TRAUTW NE: That's what | said. ['m not a
nort gage banker. | don't know how he derived that.

MR GESE: Al right, he sinply told you that he
wasn't going to |loan you -- how nmuch was the anount of noney you
asked for to rehab the house?

MR GELL: Excuse ne, we've already testified to
the fact that is was a 95 percent loan. | think it doesn't take
a genius to figure out that 95 percent doesn't |eave you a whol e
heck of a lot of room to get a second trust, especially since
even a second trust wants to have sone value in the house before
they're willing to loan, some buffer. So | think it's self-
evident and | think you're getting into areas that M. Trautw ne
really can't address.

MR GESE | think that the whole basis that M.
Cell has made in his argunent is, is that you sinply can't do
this unless you have the additional space there, unless -- you
sinply can't get the noney, she's not going to be able to repair
the house, it's not going to be livable, it's not going to be
there, and he's based all of that on this letter from a nortgage
banker that says, "Cee, if" -- you know, "there's not enough
there but if you send ne" --

CHAI RPERSON GRIFFIS: | think the only substantive
piece of it is the fact that there was a 95 percent nortgage
t aken. I think it was just clearly stated again by M. Cell,

that puts five percent equity into the value of the property.
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That nust have been established at sonme point.

MR GESE Well, M. Trautwi ne, you got your nost
recent tax assessment, correct?

MR TRAUTWNE: Yes.

MR G ESE How nuch was that for?

MR TRAUTWNE |'mcurrently appealing it, and it
was for 350.

MR Gd ESE Three hundred and fifty thousand,
right?

MR TRAUTWNE: Yes.

MR d ESE That's a lot, right? So that puts a
ot of equity in there.

MR TRAUTW NE: I'm assuming that it could be
pur chased for that price.

CHAI RPERSON  GRI FFI S: I  think we ought to
differentiate. |'msorry, Ms. Trautwi ne, to cut you off, but --

MR TRAUTWNE: Excuse ne.

CHAI RPERSON CRIFFI'S:  -- | happen to own property,
t oo. Tax assessnent has little to do with the appraised value
for financing. Are you famliar with the --

MR d ESE I think I'm looking at you vacantly
because last tine, actually the two assessnments |'ve had, the
first question the assessors that have conme buy has asked me what
ny tax assessment was.

CHAI RPERSON  CGRI FFI S: And did he base your
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assessnent on the tax assessnent?

MR d ESE It was a large part of what he was
doi ng there. I live in a neighborhood where nost of the houses
are very simlar.

CHAI RPERSON GRIFFIS: M. May.

MR MAY: M. Chairman, | think that given all of
the controversy surrounding tax assessnents in the city at the
nmonment and the process by which they have been derived, that it
is a -- we're really just fishing at -- in the dark here. I
don't know what you could possibly prove by going in that
direction.

CHAl RPERSON GRI FFI'S:  Ckay.

MR MAY: And | think anybody here who owns
property in the District and has been recently reassessed could
testify to that.

MEMBER ETHERLY: And just as a followup there, M.
Gese, | think it would seem that the point you're making is
perhaps a well-taken one, that | think the issue is the matter of
expense for the repairs that have been identified through a
couple of different nechanisms that M. CGell and his -- and the
applicant have identified, that's one thing.

What we have to speak to that, and | don't want to
speak for any of ny colleagues, but we have two letters from
First Pacific which probably we can take at face value or we can

nmake sone other type of determination individually as to what
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kind of nerit and weight we want to give to those tw letters.
So | think your point is somewhat well taken. Once again, |'m
not speaking to the ability of the argunent, but if you're
attenpting to nake the point that we only have two letters on the
record, which attenpt to speak to the value of the repairs that
have been identified, if that's it, then that's what the
applicant is going to stand on, then | think we' ve established
that and we probably can nove on.

MR GESE | guess it would be then, what they're
saying is the letters is if you gave him an appropriate
apprai sal, he would loan you the nmoney for whatever you wanted;

isn't that the case?

MR TRAUTWNE: | don't know how a nortgage banker
deci des what noney they'll loan, whether it's strictly based on
an appr ai sal .

MR d ESE | guess what |'m going on, is on the
second paragraph where he says, you'll need another appraisal to
get -- he says he'll loan you the other nmoney as long as you'll
give him the other appraisal, as long as you give him an
apprai sal .

MR TRAUTWNE | don't know, is that a question?

MR 4 ESE | guess the -- all right, all right.

You just said you appeal ed your tax assessnent.
MR TRAUTWNE: Yes.

MR G ESE. Wen did you do that?
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MR TRAUTWNE: The letter | happen to have it with
ne here today, March 13th.

MR d ESE | had asked why you haven't had a
survey done on this property? | guess the first item was the
expense. The second item was the no time, the third item was
sonebody el se was supposed to do it.

MR GELL: The fact is we haven't had it done. |
think | addressed that issue.

CHAI RPERSON GRIFFI'S: | woul d agree.

MR d ESE Was the hone uninhabitable when you
pur chased it.

MR TRAUTW NE: | guess you'd have to define
uni nhabi t abl e but --

MR GESE Could it be lived in when you first --
could it be used?

MR TRAUTWNE: | wouldn't choose to live there and
if you'd seen the inside, | don't know if you would either.

MR G ESE Is it your principal residence?

MR TRAUTWNE: No.

MR G ESE Do you have a honestead exenption?

MR TRAUTWNE: Excuse ne?

MR d ESE Do you have a honestead exenption for
the property?

CHAI RPERSON GRI FFI S: I don't think there was any

testinony that takes us down this road.
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MR d ESE Wll, | think M. Gell was talking
about how there was no use for this property at all.

MR GELL: She's already testified she's not |iving
there. It's the only property she owns. I think she'd like to
live there and it be her principal residence as soon as possible.

CHAI RPERSON GRI FFI'S:  Let's nove on.

MR GESE |'mdone.

CHAI RPERSON (RI FFI S: Thank you very nuch. Ckay,

let us go to Ofice of Planning. Are they still here?
MR MGHETTIGAN:  Thank you, M. Chair. | have a
report in the record. I would just like to stand on ny report

and answer any questions that you have.

CHAI RPERSON GRI FFI S: Good, let nme just take then
qui ckly. This did conme in late and | would, if there's no
obj ecti on accept the report of the O fice of Planning.

MEMBER ETHERLY: No objection, M. Chair.

CHAI RPERSON CRI FFI S: Thank you very nmuch. The
Board has -- all Board nenmbers have received this in a tinmely
fashion for us in ternms of our package and have read it
t hor oughl y. Let nme just nake sure that the parties also were
served the Ofice of Planning report.

MR JOHNSON:  Yes.

CHAl RPERSON CGRIFFI'S:  Yes, okay, M. Gese, do you
have an O fice of Planning report?

MR G ESE | do, thank you.
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CHAI RPERSON GRI FFI S: Ckay. Very well, we do
appreciate the Ofice of Planning putting together and standing
on the record. Is there any questions from the Board of the
Ofice of Planning report?

MR d ESE Are we skipping over M. Gll? M.
CGell's not testifying?

CHAlI RPERSON (Rl FFI S: Actually, 1I'm at the Board
guestions right now

MR G ESE I'msorry.

CHAl RPERSON  CRI FFI S: Ch, M. Cell, | don't
anticipate he's going to testify. Are you testifying, M. Cell?
He cl osed his case.

MR CELL: | closed with the exception of nmaybe
havi ng sone comments at the end, but |I'm not going to give any
nore testinony.

CHAI RPERSON GRI FFI S: He did his closing. Cay,
back to Board questions. First of all, | think the Ofice of
Planning for | think putting together an excellent meno. Let's
be clear so that everyone has the same understanding that O fice
of Planning is recomendi ng approval and based on their findings
that | wll not go through, they also have put together the
variances test and how it is established and | want to just make
a very interesting note because it was, in fact, addressed, the
spread sheet on page 4 which establishes a nunber of lots and | ot

areas which is very infornative.
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So if there's no questions from the Board, we can
go to any cross exam nation questions. And we'll start with the
applicant. M. Cell, did you have any of the Ofice of Planning?

MR CGELL: No, M. Chairnman

CHAl RPERSON GRI FFI'S;  Ckay, M. Johnson

MR JOHNSON Thank you, M. Chair. Good evening
M. MGhettigan.

MR MGHETTI GAN.  Good eveni ng

MR JOHNSON: Now, at the tine you prepared this
report, you had done a site visit to the Trautwi ne residence at
sone point; is that correct?

MR MGHETTIGAN. Yes, that's correct.

MR JOHNSON: And in fact, you reviewed and had
done a report on a couple of the other prior proposals as well as
this one, correct?

MR MGHETTI GAN:  Yes.

MR JOHNSON:  And every tinme you' ve reviewed any of
the proposals, it's been the recomendation of the Ofice of
Pl anning that the application be approved, correct?

MR MGHETTIGAN. That's correct.

MR JOHNSON:  And you' ve never recommended that it
not be approved, correct?

MR MGHETTIGAN. That's correct.

MR JOHNSON: And actually after you issued this

report, a couple of days after that, you did have the opportunity
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to nake a site visit to the Joiner property on April 5th; is that
ri ght?

MR MGETTIGAN. That's correct.

MR JOHNSON: And that's the first tinme that you
had actually been to the Joiner property during this entire
process; correct?

MR MGETTIGAN. That's correct.

MR JOHNSON: And as a result of the site visit to
the Joiner property, is there anything that you need to anend or
change or add to your report?

MR MGHETTIGAN. No, there is not.

MR JOHNSON: Ckay. (One of the conclusions that
you had nmade is that you don't believe that there would be an
adverse inpact on the Joiners, the residence to the north, if
this addition were constructed; is that a fair summary of one of
the things that you' ve concl uded?

MR MGHETTI GAN: Yes, that is one of the things
that | concluded in ny report.

MR JOHANSON  And tell us what you relied upon in
coming to that determnation, that there would be no adverse
i npact on the Joiners.

MR MGHETTI GAN: The -- on ny site visit ny
observations of where the sun was striking the buildings and M.
Zapatka's photographs entered into the record, | don't believe

that there would be a substantial detriment to the Joiners
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because of the additi on.

MR JOHANSON: Now, other than the effect of the
sunlight, did you consider anything else in mking the
determ nation that the Joiners would not be adversely effected?

MR MGHETTIGAN  No.

MR JOHNSON: Let ne ask about a couple of
different points in your report and | think I"Il just -- it would
probably be easiest to just go through it. On page 2 at the
bottom of the page, it's --

CHAl RPERSON GRI FFI'S:  Ckay.

MR JOHNSON: It's your calculation that the |ot
occupancy here with the addition would be 75 percent; is that
ri ght?

MR MGHETTI GAN:  Yes.

MR JOHNSON: And as part of comng to the 75
percent determnation, and | know we discussed this, | think at
the first hearing but did you count any portion of the setback as
part of the | ot occupancy?

MR MGETTIGAN Yes, | did.

MR JOHNSON: Ckay, and so that's included within
the 75 percent?

MR MGETTIGAN. Yes, it is.

MR JOHINSON:  And that would be a variance of 15
percent total fromthe nmaxi mum | ot occupancy there, correct?

MR MGHETTIGAN: That's correct.
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t hat vari ance woul d

permitted; is that

right? |'m probably not asking it very clear, but 15 percent in

excess of 60

percent is really a 25 percent variance from the 60

percent limt, correct?

MR MGHETTI GAN. That sounds correct, yes.

MR JOHNSON Fi fteen percent

percent is what | guess I'mtrying to say.

like that.

to be clear,

is 25 percent of 60

MR MGHETTIGAN.  Yes, yes, right.

MR JOHNSON: Al right.

CHAI RPERSON (R FFI S: It's a |

MR MGHETTIGAN. That's right.

ittle late for math

MR JOHNSON:  Moving on to page 3, and | just want

you' ve calcul ated that there are

are required here, a total of five.

five variances that

MR MGETTIGAN: No, | don't think so.

MR JOHINSON:  How many are there?

MR MGHETTI GAN: There are

the rear yard, the

court, the section 2001.3 and the |ot occupancy, that would be

four.

requi rements.

(202) 234-4433

MR JOHNSON:  kay. And one of those is the court

MR MGHETTI GAN:  Yes.

MR JOHNSON:  Now, at one point
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refer to an alley to the rear of the Trautwi ne property; is that
ri ght?

MR MGHETTIGAN That's correct, | did.

MR JOHNSON: And you're aware now that there is no
all ey behind that property, correct?

MR MGHETTIGAN. That's generally correct, yes.

MR JOHNSON: Ckay, is there sone part of that
that's not correct?

MR MGHETTIGAN. Yes, if | could just to clarify
the situation, if | could pass out a graphic that shows the
alley.

CHAI RPERSON GRI FFI'S;  That woul d be good.

MR MGHETTI GAN: The first sheet of the graphic
just shows where the second page cones from It's from Volunme 3
of base maps, series of Washington. The second page shows square
1236 and you can see on the map it shows a three-foot alley
behind the lots. So at one point in tinme, there was a three-foot
al | ey.

These -- |I'm told by Hstoric Preservation that
these kinds of alleys were common in CGeorgetown. They were used
to pick up trash and what Hi storic Preservation called night
soil, which | guess was enptying chanber pots. This third page
shows the survey plat which labels that little strip of I|and
that's three-foot wide as |lot 847. The next page shows that |ot

847 is existing lot on the tax records owned by B.C. Tolley
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(phonetic), and just to clarify the last page shows the |ot
adjacent to it, opposite the subject property which is lot 159
and is owned by Robert B. WIIlians.

So there is an undevel opable lot three-foot w de

between M. WIIlians' property and the subject property which --

MR JOHNSON: And that's not a -- |I'm sorry, go
ahead.

MR MGETTIGAN. -- which was an old alley and was
probably a private alley at one -- at the property.

MR JOHNSON: So it's not an alley any nore.

MR MGHETTI GAN. No.

MR JOHNSON: Is that correct?

MR MGHETTIGAN. Yes, it's not an alley any nore.

MR JOHNSON:  Ckay. Now, let me ask you about on
the third page of your report, the |ast paragraph, where you talk
about the shape of this particular lot, the Trautwine |ot. Do
you see where |'m |l ooking at?

MR McGHETTI GAN:  Yes.

MR JOHNSON  You' ve made a statenent in the first
sentence of that paragraph that includes the |anguage, "Though
there are certainly many R3 row house lots that are less than
2,000 square feet in the Georgetown H storic District, only a
handful are as snmall as the subject property". Do you see that?

MR MGHETTI GAN:  Yes.

MR JOHNSON: And did you consider the size and
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shape of the other lots on 27th Street in neking a determ nation
that this property is exceptionally narrow, shallow or has a
uni que shape?

MR MGHETTIGAN.  Yes, that would be an R3 lot, row
house lot in the Georgetown Hstoric District, there were 1900
such lots that were under 12,000 (sic) square feet.

MR JOHNSON: kay, and those other lots focusing
for a second on the lots that are on 27th Street, the other lots
on 27th Street are the sane size and shape as the Trautw ne |ot,
correct?

MR MGETTI GAN.  Yes.

MR JOHNSON.  And the houses on those lots are the
sane size and shape as the house on the Trautwi ne property,
correct?

MR MGETTI GAN.  Yes.

MR JOHNSON: And in naking the determnation
concerning the nunbers of lots that are within this range, where
did you get that information?

MR MGHETTIGAN. The tax records are incorporated
into our geographic information system and | nmade a query in our
geographic information system of all of the R3 lots in the
Georgetown Historic District that were less than 2,000 square.
feet.

MR JOHNSON: And you determined that there are

1900 such | ots?
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MR MGETTI GAN:  Yes.

MR JOANSON:  And that determnation of those 1900
square lots, | just want to be clear, that's only in the
Ceorgetown Historic District? Is that right?

MR MGHETTI GAN: Yes, these are only in the
Georgetown Historic District, that's right.

MR JOHNSON: And that doesn't |ook at for exanple,
lots of simlar size in other parts of the city, correct?

MR MGHETTIGAN. That's correct.

MR JOHNSON.  And if we just focus on those, we've
got about 1900 of those lots, correct?

MR MGETTIGAN. Correct.

MR JOHNSON:  And you say that about one percent of
those are bel ow 520 square feet, correct?

MR MGETTIGAN. That's correct.

MR JOHNSON: And one percent of 1900 would be 19
lots, correct?

MR MGHETTI GAN:  Yes.

MR JOHNSON: And so there are at least 19 lots
that are the sane size or snmaller than the lot we're talking
about here, correct?

MR MGHETTI GAN: Around that nunber, one percent
is a rounded figure, but yeah, around that nunber, give or take a
few lots.

MR JOHNSON: Ckay. And it woul d be possible using
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the conputer program that you have to do it, for exanple 600
square feet or less or 700 square feet or less and to get those
nunbers, correct?

MR MGETTIGAN. That's correct.

MR JOHNSON: In other words, you don't have to
stop at 520. You could go and | ook above 520 and see, you know,
for exanple, 530, 540, lots that are bigger but approximately the
same size, correct?

MR MGHETTIGAN. Yes, as a matter of fact, if you
ook on the next page, that's what |'ve done is | prepared a
graph showi ng the nunber of lots in groups of 50 square feet and
crossed the data that way.

MR JOHNSON: And so for exanple, if we go up to
600 square feet, we see what approxinmately 13 or 15 lots that
woul d be within that range?

MR MGHETTIGAN. That's correct.

MR JOHNSON Ckay. Moving on -- or sticking on
that page, now that we're on page 4, on the |ast paragraph | want
to ask you a couple of questions about a couple of the
concl usi ons there. You've made a nunber of conclusions about
practical difficulties with respect to the Trautwine lot; is that
correct?

MR MGETTI GAN:  Yes.

MR JOHNSON: And one of the central assunptions

that you're making here is that there will be a need to stabilize
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the rear wall and rehabilitate the interior that will require a
signi ficant anount of investnent, correct?

MR MGETTIGAN. That's correct.

MR JOHNSON: And you're not breaking down there
the investnent that would be required to rehabilitate the
existing interior from any of the other work that's being
contenpl ated; is that true?

MR MGETTIGAN Yes, that's true.

MR JOHNSON:.  And one of the other things that you
say is that these situations along with the character of the
nei ghbor hood, conmbine to create peculiar practical difficulties
for the reasonable single famly use of this property. Wuat did
you mean by the character of the neighborhood and how does that
create practical difficulties? Do you know, do you remenber?

MR MGETTIGAN. | don't recall.

MR JOHNSON:  Ckay, noving onto the next page, the
top paragraph, it is your conclusion that the applicant here
requires a variance because of concerns from the ANC and the
nei ghbors to the north, Dr. and Ms. Joiner. Is that your
under st andi ng of why we're here on a variance application?

MR McGHETTI GAN: Yes, that's  basically ny
under st andi ng of the record and what we're here for.

MR JOHNSON: And where did you get that
information from that it's in response to concerns from the ANC

and the nei ghbors to the north?
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MR MGHETTIGAN Fromthe record.

MR JOHNSON. Ckay. Now, we've discussed the fact
that if there is less than a certain setback for this addition,
then the setback counts as part of the |ot occupancy percentage,
correct?

MR MGHETTI GAN:  Yes.

MR JOHNSON: And that's true no natter what size
of setback we're talking about all the way up to five feet,
correct, or is it six feet?

MR MGHETTI GAN: I think it's five feet is a
mninmumw th of a court.

MR JOHNSON: Ckay, so for any anount of addition
that's closer than five feet to the Joiner property line, we have
to count that whole setback as part of the lot occupancy
per cent age, correct?

MR MGETTIGAN. Correct.

MR JOHNSON:  And that would be true no natter what
concerns had been expressed by the ANC or by Dr. and Ms. Joiner,
correct?

MR MGHETTI GAN:  Yes.

MR JOHNSON: And so isn't it true that there
really isn't any way to build this addition without at |east
getting a variance fromthe |ot occupancy requirenments? | nmean,
at least if you did build it, it would be much snaller than any

of the versions that we've seen at any of the hearings here
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bef or e.

MR MGHETTIGAN. | think if there was an addition
that was within the 60 -- within 70 percent |ot occupancy, then a
speci al exception would be permtted and it would have to be
built from property line to property line so it didn't create a
court which is what is creating the need for a variance.

MR JOHNSON: But the only way to do that and stay
within the 70 percent would be to do it with at least a five-foot
setback; is that right, because otherw se the setback counts as
part of the | ot occupancy.

MR MGHETTIGAN.  You coul d provide no setback and
buil d an addition.

MR JOHNSON: But then you'd still be requiring a
variance fromthe | ot occupancy, correct?

MR MGHETTI GAN: No, you can get a special
exception fromthe | ot occupancy.

MR JOHNSON: Ckay, so what you're saying there
though, is it would have to be shorter, right? It couldn't go
out as far. | mean, it certainly couldn't go out 10 feet three
i nches, correct?

MR MGHETTI GAN: That's correct. | think the
first application that cane in was for a special exception that
nmet this requirenent and it was a little over eight feet.

MR JOHNSON: And that was | ess than 70 percent?

MR MGHETTIGAN: | believe so.
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MR JOHNSON: Ckay, | nean, | believe there's never
been an application before the BZA that's been less than 70
percent but is it your belief that there was one that was |ower
than 70 percent?

MR MGHETTI GAN: | believe that the initia
application was -- net the special exception conditions.

MR JOHNSON: Ckay. The last section of your
report you've titled "Adversely FEffect Use of Neighboring
Property". Now, | asked you about that before and so | just want
to clarify. Is the only thing that you considered the effect
that you thought it would have on the sunlight to the Joiner
property?

MR MGHETTI GAN:  Yes.

MR JOHNSON: | don't have any further questions.

MR MGETTIGAN. Light and air.

MR JOHNSON: Ckay, well, air is sonething
different fromsunlight, right?

MR MGHETTI GAN:  Yes.

CHAI RPERSON (RI FFI S: They kind of travel in the
sane space, though

MR JOHNSON: So | just want to be clear. You said
you | ooked at the sunlight and that was the only thing you | ooked
at. D d you | ook at sonething el se?

MR MGHETTIGAN. Well, there's no really nmuch to

ook at in air except to --
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CHAI RPERSON GRIFFI'S;  That's a good point.

MR JOHNSON:  Well, if there's --

CHAI RPERSON  RI FFI S: Dd you can take in to
consideration the air flow in the back with the addition and the
Joiner and the other adjacent properties?

MR MGETTIGAN. Wl yes.

MR JOHNSON And how did you take that into
account ?

MR MGHETTI GAN | think it would be just a
subj ecti ve deci sion, |ooking at what the situation is.

MR JOHNSON And so it was vyour subjective
decision that the air flow would not be effected as well?

MR MGHETTIGAN. That's correct.

MR JOHNSON And can you point to anything
specific that you did to test that subjective concl usion?

MR MGHETTI GAN: | observed the distance between
the -- rear yard and the position of the buildings in the
vicinity.

MR JOHNSON:  Anyt hing el se?

MR MGHETTIGAN. Not that | can recall.

MR JOHNSON: When you were out and visited the
Joiner property did you have the opportunity to go on to their
back patio?

MR MGHETTIGAN:  Yes, | did.

MR JOHNSON:  And did you |l ook at the sunlight and
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the air flow at that point?

MR MGHETTI GAN:  Yes.

MR JOHNSON:  And at that point did you obtain any
new information or different information about the effect on the
sunlight or the air flow fromthe addition?

MR MGETTIGAN. No, not really.

MR JOHNSON: I don't have any further questions
for this witness at this tine.

CHAI RPERSON GRI FFI S: Thanks very nmuch. Let ne
just do a little quick followup of the Ofice of Planning for ny
own clarification. I think you made the statenent that | ooking
at 27th Street, all the buildings were the same and the parcels
or plots were the sane and that's based on the recent subm ssion

or today's submission of the space plan. Did | understand that

correctly?

MR MGHETTIGAN. That's not correct.

CHAI RPERSON GRI FFI S: Al right, but 1ooking at
this from what you' ve given ne, | see only two parcels that are
actually -- well, one parcel that's simlar to that applicant's

parcel which is 10.75 feet and you also indicated that all the
buildings were the sanme but | nean, | don't know what the
buil dings are now. These are obviously old. | guess | could do
it this way, but the adjacent property isn't simlar to the
applicant's property or the building, the structure. I's that

correct?
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MR MGHETTIGAN. That's correct.

CHAI RPERSON GRI FFI 'S Ckay.

MR JOHNSON: Wll, as far as, if you're talking
about the Gese addition, that's something that isn't on the
pl at.

CHAl RPERSON GRI FFI S: No, | understand that but |
thought his direct answer was all the buildings and all the
properties were the same and | didn't see that, so | wanted to

nake sure | wasn't missing somnething.

MR JOHNSON:  Well, | nean, it is true. The other
wi tnesses have testified that as well, but that's sonething for
argunent, | guess.

CHAIRPERSON GRIFFIS: | think -- well, yeah, indeed
it would be. In terns of your comment about the character of the
nei ghbor hood, on page 4 which was what was referenced, it says
that, "These situations along wth the character of the
nei ghborhood conbine to create a peculiar practical difficulty".
In the above paragraph, you're indicating that adding a second
floor to this structure would not be in character wth the
nei ghborhood. So are you not asserting in that sentence that the
difficulty is that it can't go up, it has to go back?

MR MGHETTI GAN  Yeah, that's correct.

CHAl RPERSON GRI FFI'S: Ckay.

MR JOHNSON:  You nean adding a third floor because

there's already a second fl oor?
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MR MGHETTI GAN.  Yeah, a third fl oor.

CHAI RPERSON GRI FFI S: Right, | nmean, | think the
exact words, "adding an additional story", | don't have it right
now. Yeah, "For exanple, the construction of an additional story
would not be in character wth the surrounding historic
properties".

Ckay, yes, M. QG ese.

MR d ESE The -- for exceptional shall owness,
narrowness or uni que shape, when | read the cases | think they're

just tal king about how unique the property is; is that correct?

Is that your view? It's the uniqueness of the property, that
you're really not -- in the action you're taking, you're really
not anending the zoning |aws. You're taking very peculiar

situations; is that reasonabl e?

MR MGHETTI GAN:  Yes.

MR G ESE. So when you nake these statenents here,
you say it's exceptionally narrow, exceptionally shallow, it's
not really the shallowness or the narrowness you're going after,
it's really the size of the lot. 1Is that correct? That's really
what we're tal king about here that's unique.

MR MGHETTI GAN:  Yes.

MR GESE It's the size of the lot. The -- and
you say that there are 1900 | ots under 2000.

MR MGHETTI GAN:  Yes.

MR d ESE Ckay. And what did this chart come
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from the chart?

MR MGHETTIGAN  The chart?

MR G ESE  Yeah.

MR M GHETTI GAN: It came from the geographic
information system which is based on the tax records of |ot
si zes.

MR G ESE So you just punch sonething in said how
many under 2,000 and it gave it to you and you had a great Excel
software package and it put these bars out and did everything
else for you; is that pretty nuch it?

MR MGETTI GAN.  Yes.

MR G ESE So you picked it up yourself

MR MGHETTI GAN:  Yes.

MR d ESE Just to nake sure |I'm reading it
properly, there's one little nunber at the bottom here which |
think is 450 and it's only one house that's 450 or below, is that
it?

MR MGHETTIGAN Yes, that's correct.

MR GAESE So and that's incredibly scarce, that's
like hen's teeth, right?

MR MGHETTIGAN Right.

MR G ESE Ckay, | just -- as an aside, M.
Zapatka was in a house that was 440, so we just found the hen's
tooth in this chart. Now, those 2,000 were all represented in

this chart, correct, | nean those 1900, excuse ne.
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MR ZAPATKA: | was going to say, that's mne.

MR MGHETTIGAN. That's correct, yeah.

MR G ESE: There are 32 bars on this chart, so to
have 1900 houses on this chart, there would have to be an average
of 60 houses per bar. | don't see any 60-house bars. | see one
50. | see one 40 or a couple of 40s. | see -- how many houses
are there under 2,000 square feet on here? They certainly --
there aren't 1900 houses on this graph.

MR MGHETTIGAN. | think -- | think yeah, | think
that the 1900 is the whol e popul ation --

MR G ESE Al the houses, right?

MR MGHETTIGAN. -- all the houses that are in the
R3 row house lots in the Hstoric District, yes.

MR GESE Al right, so how many are there under
2, 000? In other words, how many non-conforning houses -- how
nmany -- so we can judge how nmany are being changed when you set
this precedent.

MR MGHETTI GAN.  Probably seven or 800.

CHAI RPERSON GRI FFI S: That's an interesting line
for the record.

MR MGHETTI GAN I don't have that nunber right
Now.

MR G ESE: Do we know how many there are -- so we
have no idea how nmany there are under 2,000 square feet in the

Ceorgetown H storic District. W just don't know.  Wen we | ook
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at your graph, if we were looking at it here, what's -- | take
it, is it the medium of the graph is under 1100 or is it 800 or
750 or where do we --

MR MGETTIGAN. Well --

MR  dESE Wuld 800 be exceptionally small?
Wul d 700 be exceptionally small?

MR MGHETTIGAN.  Wien you're evaluating data, the
-- you can statistically look at things that would help you find
that out. One is the standard deviation of the value from-- the
standard deviation of the population fromthe nean and | think I
state in here that --

MR G ESE | think 850, is that what you said?

MR MGHETTI GAN: -- subject lot is barely within

two standard devi ati ons of the nean.

MR d ESE Ckay, so the nmean is -- so anything
under 1350 would probably be a small, very snmall lot. Let's say
MR MGHETTI GAN I think probably anything over

one standard devi ati on.

MR G ESE. What would that be, would the be 800,
900, 1, 0007?

MR McGHETTI GAN: | don't have that nunber, but I
could get that nunmber for you.

MR d ESE Ckay. So you've said that if -- you

know, one percent of the houses are exceptionally small and
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that's exceptional. That's not -- that would be considered
uni que. That wouldn't be changing the zoning laws. Wat if you
raise that percentage up a bit, aren't we changing the zoning
| aws when we say change five -- nmake five percent of the non-
conformng houses conformng -- five percent of the non-
conform ng lots are suddenly conform ng? That the BZA rules --

MR MGHETTIGAN:. | think that each case has to be
| ooked at but this addresses a concern that there's a lot of lots

that are small and there's not a lot of lots that are this snall

and | don't think that it sets and precedent to nmake that
decision, well, hey, there's not a lot of lots that are this
small and the -- this is sinply an exercise to support the

conclusion that there's not a lot of lots that are that snall

MR G ESE The -- now, you've |looked at this on a

broad Georgetown perspective. Don't we also looked at this as
changing -- you also talked about the <character of the
nei ghbor hood and changi ng the character of the nei ghborhood. | f

the BZA nakes a decision that they're going to set a precedent
that they're going to change the character of that neighborhood
did you take that into account at all?

MR MGHETTI GAN:  Yes.

MR G ESE kay, what did -- would it change your
opinion at all if -- really we said that there are, | think in
the 600 range, tell nme if I'mright, | think there are 25 houses

under 600 square feet. Does that sound right? Sound about right?
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MR MGHETTI GAN:  Yeah.

MR GAESE Al right, what if | told you that this
lot is under 600 square feet, it's 597. This lot is under 600
square feet. This is 1306 Dunbarton. This is 1304 Dunbarton.
This is 1302 Dunbarton, under 600 square feet, 1326, even though
this is up here, this has a 27th Street address, has 520 square
feet or sonething, | think. And then the Trautwi ne house and
then I guess maybe you'd call these double lots, but then you'd
have the rest of these lots and particularly you have the |one
[ ot here, 1316.

So you really right in this one little area, one,
two, three, four, five, our lot, seven, you have eight houses, |
guess. |Is that -- does that change your opinion at all?

MR MGHETTI GAN No. This is a series of small

lots in the R3 zone.

MR GQESE Wll, was it -- if you nmake these small
lots -- you say that these small lots are suddenly conform ng
because of their uniqueness. Isn't that a dangerous --

CHAl RPERSON (Rl FFI S: I think he stated he's not

setting precedent, nor do we have the jurisdiction to wite the
zoni ng regul ati ons.

MR GESE Well, | think the issue, M. Chairman,
is whether you're undercutting the zoning regulations because
it's not unique.

CHAI RPERSON GRIFFI'S:  And that is well-heard.
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MR GESE It's the test of uniqueness. Let ne go
on to practical difficulties, which at least all the case |aw
that | read for a use variance anyway they speak in terns of
whether the application of the zoning laws would be unduly
bur densone.

CHAI RPERSON GRI FFI S: Cearly this isn't a use
vari ance, correct?

MR G ESE Excuse ne, an area variance. A use
variance would be hardship and this is an area variance, so
whether it would be unduly burdensone to the applicant, the
application of the laws and | guess the question there is, and
this would go to, | guess M. Etherly has a problem with this,
though, is whether if you take, and | think that we're all in DC
and we're dealing with the DC government and | would hope that
the DC governnent would stand behind what they assess people's
tax property at.

But if you were to take that assessnent, is it
unduly burdensone for the applicant to reside in a one-bedroom
house worth nearly $400,000.00 in Georgetown and that's what she
can do under the zoning regul ations.

CHAl RPERSON  GRI FFI S That's an awful [lot of
assunptions for him to make. I'm not sure that was part of --
perhaps a clarification; was that part of your assessnent for the
burden, the assessed price for the value of the property?

MR MGETTIGAN:. No, it was not.
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CHAI RPERSON GRIFFI'S:  You can rephrase that if you
want to go in a different direction, but | don't think that he
can answer that.

MR G ESE Is it an undue burden -- | won't go
t here.

On the historic preservation end of this, | think
we've heard sone testinony that there is hardly anything being
saved from this house. I think M. Zartman expressed that
consi der abl y. And | was wondering what the basis of this is,

that it would inpair the historic quality of the structure in

sone sense. Is this your idea that you can't put a third floor
on?

MR McGHETTI GAN: Yeah, you <can't add any
additional spaces at the rear and still Kkeep the historic

character of the --
MR d ESE: Ckay, but the house can certainly be

rehabbed as it is and maintain the historic character, certainly,

right?

MR MGETTI GAN.  Yes.

MR GESEE On the -- | know M. Johnson asked you
about -- this is the bold line here, is that the need to
stabilize the rear wall of the existing structure and

rehabilitating the interior requires a significant anount of
investment in the structure that could only be reasonably

justified by an owner if additional floor space were added to the
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house. Wiat do you base that judgnent on? Wiat's the basis of
that statement? How nmuch -- what's the investnment that needs to

be nmade here?

MR MGHETTIGAN  Well, | think it's been entered
into the record. It's just based on what was presented by the
appl i cant.

MR G ESE Vell, | think we had that discussion

that there isn't anything in the record. Wat's the -- what did
you base this on in the record, if you did? M. MGChettigan, |et
nme tell you also, i apologize for pinpointing through this thing
with you and | don't nean to take you through line by Iine.
There are many inportant points you nake and if they are strong
points 1'd like you to nake them with strength. And obviously,
if they're not --
CHAI RPERSON GRIFFI'S: | think he's doing fine.

MR 4 ESE What did you base that on? Wuat is

considered to be -- what's the considerabl e i nvest ment ?

MR MGHETTIGAN. | can only say that | based it on
the applicant's statenents and the record that |1 nade that
conment .

MR GESE: So in other words, they said it often
enough that there's a considerable investment and you just sort
of took that to be the case.

CHAIRPERSON GRIFFIS: | don't think that's what he

sai d.
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MR G ESE Well, that's what |'m asking.

CHAI RPERSON  GRI FFI S: Dd you base that on a
specific dollar anount or was it based on the testimony from --
and the information and the testinony of the applicant that it
woul d cost additional noney to do the work that was proposed.

MR MGHETTI GAN: It was based on the applicant's

st at enent.

CHAI RPERSON GRIFFI'S: R ght, thank you.

MR  d ESE The -- | think you figured out
character of the neighborhood, | really didn't understand that.
If we go to the top of page 5, and you talked -- | really don't
understand this paragraph at all. You're tal king about how this
is an exceptional practical difficulty. |s what you're trying to

say here is that because they couldn't go for the special
exception for some reason, that that's a practical difficulty?

MR MGHETTI GAN: Yeah, and that conbined with
ot her things. I nean, there's a whole lot of factors that are
weighing in here, too. And that's one anong nany.

MR d ESE M. MGhettigan, if they could have
gotten their original proposal, don't you think they would have
gone for that? Does that mean because they were turned --
because they didn't go for one proposal they didn't get, that now
it's a practical difficulty?

CHAI RPERSON GRI FFI S: Aren't you asking him to

specul ate what the applicant was trying to do?
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MR d ESE No, |'m asking what he's basing his
judgnent on that this is a practical difficulty.

CHAI RPERSON GRIFFI'S:  No, but you asked him --

MR d ESE Vll, he says -- he says here that,
"The original proposal for the addition to the structure could be
granted by a special exception.

CHAI RPERSON GRI FFI'S:  Ri ght .

MR G ESE | guess the proper question is, why do
you believe that could be granted?

CHAl RPERSON CGRI FFI S: Vell, we covered that wth
M. Johnson and if you aren't clear on it, it was stated and
correct me if I"'mwong, but it was stated the fact that if you
build lot line to lot line under the 70 percent |ot occupancy, it
woul d come in under a special exception.

MR dESE Ri ght, and they chose not to pursue
that avenue.

CHAl RPERSON GRIFFI'S: R ght.

MR GESE |Is that correct?

CHAI RPERSON (RI FFI S: And you're asking him what
the calculation and why he did that?

MR d ESE No, | guess the statenent is, they
chose not to pursue that which would infer that it wasn't
approvabl e so --

CHAI RPERSON  GRI FFI S: I don't know if it would

infer that, but are you asking himwhether it would infer that it
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was approvabl e?

MR GESE No, I'masking him-- let's go back to
the original item Wy is that a practical difficulty that they
didn't pursue that alternative and that they' re now pursuing the
new alternative. | really don't -- | couldn't figure this one
out .

MR CELL: | didn't hear that in the statenent. |
don't understand what M. G ese's going for here

MR GAESE |I'mgoing for the clarification of what
this paragraph says. It says there's an exceptional practical
difficulty here and 1'm asking what is that exceptional practical
difficulty.

MR CELL: It seens to ne M. MChettigan laid out
in several pages what the exceptional practical difficulty was.
It was not only because of what the applicant chose to do in
response to the concerns of the neighbors. It had to do with
many t hi ngs.

CHAI RPERSON  CRI FFI S: Right, and | think a
clarification cones and M. Gese is going to the fact that under
the heading of this paragraph of practical difficulties but
clearly this paragraph starts out, "The need for this variance
arises out of concerns". I think you're changing -- you can
clarify if need be but | think you're giving the basis for why
we're in the variance and therefore, it goes to -- not goes to

the practical difficulties but goes to why one would speak to the
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384

MR G ESE On to adversely effect the nei ghboring

property, the -- you say in the beginning in your

pr oj ect

description that this abuts, the addition abuts the property to

the south. Were does it abut the property to the south? Were
does it sit?

MR MGHETTIGAN. | assune at the property line.

MR G ESE At the property line. kay.

MR MGETTI GAN:  Yes.

MR G ESE Do we know where that is?

MR MGETTIGAN. W don't.

MR GESE | won't go any further. W don't know
where that is. WIIl you just give it to ne that we don't know
where it abuts the house? W don't know the exact location. |Is

that correct?

MR MGHETTIGAN. That's probably correct, yes.

MR G ESE: WlIIl, is it correct or not correct?

CHAI RPERSON GRIFFI'S:  Well, by your own statenent,

if we don't know where this property line is, he can't
whether it abuts it or not.
MR d ESE Well, that's what |'m saying

says here it abuts it. I'mreading it out of his paper.
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CHAI RPERSON GRIFFI'S: | understand that.

MR d ESE Yeah, he says it abuts it, and |I'm
asking -- and he's nade a judgnent about harm here. |'d like to
know whether he knows where the addition is going to fall in
relation to the south property. And it's a very valid answer to

say, no, since nobody in this room does, but that's up to you.

No?

MR GELL: I think the question has been answered
nany, nmany tines. I don't think M. MGhettigan has to be
peppered with the sane thing. I think M. Gese is nmeking a
point that's been nade, that's been answered. And we're just
trying -- | don't know why he's trying to extend this hearing. |
really don't.

CHAI RPERSON GRIFFI'S: | agree, okay.

MR d ESE M. Cell, nobody would like to be at
hone nore than nme right now, | pronise you. The question is a
reasonable question of M. MGChettigan has made a judgment
concerning harm here. 1'm asking him whether he knows where the
wall falls in relation to the property.

CHAI RPERSON GRI FFI S: Thank you. It's a sinple
answer .

MEMBER LEVY: |I'msorry, M. Chair, are we |ooking
at the paragraph we're tal king about the rear property |ine?

MR 4 ESE No, we're talking about the property

line to the south.
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MR GESE Wuat | see rear property line abuts an
alley. |Is there sonewhere el se where you' re | ooki ng?

CHAI RPERSON GRI FFI S: What page are you on for
t hat ?

MR d ESE: No, |I'm sorry, |I'm at page two, the
description, project description.

CHAl RPERSON GRI FFI'S:  That's where you are.

MR GESE The addition will be 8.75 feet wi de and
abut the property to the south.

Now, M. MGChettigan, you --

MR CELL: | really have to question this line of
questioning, frankly.

MR d ESE I''m nmoving on to harm now. I''m done
there.

MR GELL: Well, but | think it has to be answered.
| don't think it's up to M. MGhettigan to deci de whether our
building on our property line is going to injure your property.
That's not what he is asked to do. That's a question for a
structural engineer, for a contractor. It's something not an
issue for this body because we take on the responsibility for
buil ding this thing without injuring the properties near us.

And if we do injure them we're going to have to
pay for it and we understand that and we're going to have to have
insurance to nake sure that we very well can pay for it. | just

don't see how this becones an issue.
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MR GESE The way it becones an issue, M. Cell,
if you build on top of ny foundation, it's going to injure ny
f oundat i on.

CHAI RPERSON GRIFFI'S:  Ckay, but what we were doing

MR G ESE That's pretty clear.

CHAl RPERSON GRIFFI'S:  -- we're asking a question of
Ofice of Planning which I think we can get a quick answer to.
In the project description on page 2, you indicated the addition
will be 8.75 feet wide, abut the property to the south. That's
the sentence in question, correct?

MR GESE Well, I"'mjust --

CHAI RPERSON GRI FFI S: Just yes or no, that's the
one you're tal king about, right?

MR G ESE:  Yes.

CHAI RPERSON GRI FFI'S:  kay, and that's based on the
information that you had and the assunption that you made that
you were |ooking at the wall that was on the property line?

MR G ESE  Yes.

CHAI RPERSON GRI FFI'S: Ckay. M. MGhettigan, going

to the specific harnms, you say here, "As discussed in the
original report, the proposed addition will not adverse effect
the neighboring properties. The proposed addition wll still

provide", so you reference the earlier report, the Decenber, |

guess, it's 28th report.
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"The proposed addition will still provide a snall
garden. The rear line -- the rear property line abuts an alley".
So you make the conclusion because it abuts an alley, "The
proposed addition will not unduly limt light and air". So
that's your reason for this not effecting the air here, because
it abuts that alley. |Is that the case? That's what it appears
to say here.

MR MGETTI GAN:  Yes.

MR GESE ay, so if there were no alley, then
there's no concl usion

MR MGHETTI GAN: No, it would have to be re-
eval uat ed.

MR GESE It has to be re-evaluated. Al right,
and do we agree there is no alley back there?

MR MGHETTI GAN: Yes, but there's a lot that's
undevel opable that is the same width as the alley | observed on
the plot.

MR G ESE Let ne showthis to you

SECRETARY PRU TT: Are these all the sane?

MR  d ESE They're all the sane. So, M.
McGhettigan, you see in the picture there, that's the back of the
garden at 1322 and so you can see there, there's a brick wall and
then there's a fence there and it goes up about 12 feet behind.
So as you can see, there's no alley and there's really no --

there's no air flow back there at all. If you |l ook down at the
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nodel here you can see if | put this -- this is the west side,
we' re | ooking at.

And if you put this piece of paper up here, which |
guess none of you can see, you can see that this backs up right
her e. There's no air flow that will come from here. The only
air flow comes from-- and naybe |'m using the wong term nol ogy
but this court of backyards; is that correct?

MR MGHETTIGAN:. | think ny concern in naking the
comment was that there couldn't be a structure built there of
several stories that wuld, in effect, wall in that area. The
fence and wall is not as high as a three-story buil di ng.

MR GESE It's certainly not as high as a three-
story building but as you can see fromthe picture, it cuts off
all the air fromthe west to the back of that yard. And as you
can see also fromthe nodel here, the only --

CHAI RPERSON GRIFFIS: Let's stick to the -- you can
bring it up in testinony that -- you're testifying about your
exhibit that you ve -- you can ask him questions. Did you answer
the question of whether it cuts off all air?

MR GQESE | didn't suggest it cut off all air.

CHAI RPERSON GRI FFI S: Wll, that's what you said
actual ly.

MR GESE Wll, the rear cuts off the air to the
back.

CHAl RPERSON GRIFFI'S: R ght, right.
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VI CE CHAl RPERSON RENSHAW Is that your -- M.
G ese, is that your fence?

MR GESE No, no, that's the Roberts' fence

AVAOCE M. WIllians' fence.

MR d ESE M. WIlians' fence, a painter back
there, a painter. It's a large property that runs all the way
down here and down past one or two nore houses down and has the
large fence and wall that runs all the way back across this
property. So the west is blocked off here, the east is blocked
of f by the houses.

CHAI RPERSON GRIFFI'S: W've got to stick to cross
exam nati on

MR GESE: This is across -- I'msorry, |'mjust
trying to respond to --

VI CE CHAl RPERSON RENSHAW  Yes, | just had a --

CHAI RPERSON GRI FFI'S: | under st and.

MR d ESE So anyway, the only ground air flow
that could get in here is through these backyards; is that
correct?

MR MGHETTIGAN. No, | still think there would be
air flow fromother directions.

MR G ESE. Were wuld those directions be, where
woul d they cone fron®

MR MGHETTIGAN Like | said, | don't think that

the fence is high enough to be that restrictive to the air flow
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My concern would be for a large building being constructed back
t here.

MR ZAPATKA: How nuch air --

CHAI RPERSON GRIFFI'S: M. Zapat ka.

MR d ESE Anyway, and then for the rest of the
harm i ssues, you refer to your earlier piece; is that correct?

MR MGHETTI GAN:  Yes.

MR d ESE Your Decenber 28th item Ckay. And
here we talk about light and air again. Let me ask you this;
when you did this, it says you nade a site visit, right?

MR MGETTIGAN That's correct.

MR 4 ESE And in here you say on page 3, "The
proposed addition will not be visible fromthe street, alley or
ot her public way". Is that correct? Do you want nme to show it
to you? Wuld that be of hel p? What you're going is you're
tal ki ng about the privacy of the use and enjoynent of neighboring
properties fromnot being duly conprom sed.

SECRETARY PRU TT: Excuse nme, M. Gese, for
clarification, what case -- | nean --

MR G ESE Wuat am| |ooking at?

SECRETARY PRU TT: Yes.

MR GESE | amlooking at -- M. MGhettigan, as
you can see, here what is does is for all the other harns on page
5, he says, "As discussed in the original report, the proposed

addition will not adversely effect the neighboring properties".
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SECRETARY PRU TT: And the original report is
dat ed?

MR G ESE It's Decenber -- the one | have is
dat ed Decenber 28t h.

SECRETARY PRU TT: So that would be based on the
ot her design.

MR GESE It would be based on the other design.

SECRETARY PRUI TT: Ckay.

MR G ESE Exactly, so he has referenced his basis
based on the other design, exactly. Is that the case, M.
McGhettigan?  Your reference is to the earlier design?

MR MGHETTI GAN: M/ reference in ny report
ref erences the sane argunents.

MR 4 ESE ['I'l give you that. ['m not worried
about that. But anyway though, you say in this Decenber 28th
letter, and I'm on page 3, that -- and this goes to, "The
addition together with the original building is viewed from the
street, alley or other public way so not substantially visually
i ntrude upon the character, scale and pattern of houses along the
street frontage".

And you say, "The proposed addition will not be
visible fromthe street, alley or other public way".

MR MGHETTIGAN  Right.

MR GESE Is that correct?

MR MGETTIGAN:. That's what | said.
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MR d ESE Ckay, and that's on a site visit,
ri ght? You were taking a pretty close examnation of all of
this; is that --

MR MGETTI GAN.  Yes.

MR G ESE. kay. The proposal at this tine was an
extension of the north wall. It went beyond the north wall. |
think as you can all see here, that court of back rear yards is
created there. Wien you | ook through there, you can see the whole
of that wall and the continuation of that wall. It would be
pretty hard to concl ude --

CHAI RPERSON GRIFFI'S:  |Is there a question?

MR d ESE The question is, is how could you --
how could you nake all these other assunptions if it wasn't even
clear that this was visible fromthe street?

MR MGHETTI GAN I think visible from the street
is, you know --

MR G ESE Not inportant?

MR MGHETTI GAN: No, is -- you know has
variations of visible fromthe street. It's far enough back that
you woul dn't necessarily notice it. | nean, you'd have to be
looking for it. | think that it just to the question that it
shall not substantially visually intrude upon the character,

scale and pattern of houses and | think that it's safe to agree
with that statenent.

MR G ESE Wuld you stay with the statenent?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

394

A VOCE He just said so.

MEMBER ETHERLY: M. Chair, we're pretty close to
bei ng asked and answered on that particul ar point.

MR G ESE  Wen you | ook at that picture, you can
see fromthe street, you can see that whole side wall. Does that
change your opinion at all?

MR MGHETTI AN Were were you standi ng when you
took this picture?

MR G ESE: Across the street.

MR GELL: M. Gese, could | have a look at that
pi cture, please?

MR GESE Ch, I'msorry, M. Cell. | apologize.

I'mgiving anay sone of the party favors. There it is.

CHAl RPERSON (R FFI S: Is that the official OP
vehicle in this photograph?

MR MGETTIGAN. | wi sh.

CHAI RPERSON GRIFFIS: | think it is a red Porsche
convertible. 1've got to get a job there.

MR G ESE It's a very fancy neighborhood, with
very expensive houses, M. Qiffis.

CHAl RPERSON CGRI FFI S: So your investnent has paid
off well then, next door.

MR GESE So |l just -- once again, |'mnot trying
to pick at you but | was reading through the report and | was

looking and | saw how can somebody cone to these judgnents if
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they couldn't even see that the addition would be back there
because it's -- you know, you could see it. | don't see how you
could look at the building without seeing that the addition is
back there.

CHAI RPERSON GRIFFI'S: Do you agree with that? ']
take that as a question, whether you agree or not. Can you --
| ooking at this photograph, can you envision the addition that's
set back two feet?

MR MGETTIGAN. Yes, | can.

CHAl RPERSON GRIFFI'S: Do you think it's visible?

MR MGETTIGAN. No, | don't think it --

CHAl RPERSON GRI FFI'S:  Ckay.

MR d ESE The -- so what you did is you
considered privacy and you considered latent air. Dd you take
into account harmto the side wall of the house to the south at
all, of the wood wall?

MR MGHETTIGAN  No, that's not one of the tests
that | | ook at.

MR GESE (Gkay, did you take into account mnaybe
harmto the foundation to the house to the south?

MR MGETTIGAN. That's a construction issue, not
a zoning issue. | did not look at it, no.

MR G ESE: Dd you take into account the possible
harm to the rear wall, the rear brick wall, of the house next

door if they take that wall down?
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MR MGHETTI GAN. No.

MR d ESE Excuse ne, did you say that the wood
wal | was a construction issue?

MR MGHETTI GAN Any issues related to damage
during construction or because of the construction are things
that are construction related issues. They're not zoning issues.

MR G ESE So you didn't take into account any of
the other issues that | raised as far as harmgoes in --

MR CELL: That's a very broad statenent, M.
Chai r man.

CHAI RPERSON GRIFFI'S: | woul d agree.

MR d ESE Wll, | would guess that what M.
McGhettigan did when he was doing his April 4th report is he went
to the record to see what harnms had been clainmed so he could make
a judgnment of whether those harns were, in fact, the case.

CHAI RPERSON GRIFFI'S:  I'mnot sure | follow

MR G ESE Vell, I"'mjust -- M. MGiettigan is
maki ng a judgment concerning the variance, one of the test for
the variance of whether there is any harmhere. He's making that
really in, | don't want to say support of but bal ancing between
the opponents and the noving party on this. The noving party has
the burden of proof to show this. The -- | would think that what
M. MChettigan did is to -- is before nmaking his report, would
go and before naking a site visit also, wuld go to the record

and see what harms have been clai med by these parti es.
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CHAI RPERSON GRI FFI'S:  Unh- huh.

MR G ESE Was there any light, was there any --

CHAI RPERSON GRIFFIS: R ght, | get that point.

MR GESE Al right. And ny question is, is did
you take into consideration any other harns than what you've
l'isted here?

MR McGHETTI GAN: No, the only harns | took into
consideration are zoning harnms, which are related to height,
bul k, light and air, zoning harns, not construction harns.

MR G ESE Ckay, would the inpossibility of being
able to naintain and repair the wood wall to the south --

MR CELL: That's already been asked, M. Chairnan.

MR d ESE I think M. Cell is diving in here
because he's not going to like the answer but can | conti nhue on?

CHAI RPERSON GRI FFI S: Yeah, quickly. | mean, |
think | tend to agree but we can hear fromhimon this |ast issue
in terms -- continue wth the question in terns of the
mai nt enance and - -

MEMBER ETHERLY: | nmean, M. Chairman, | don't want
to prolong where we are but, once again, M. Gese has
established through his questions that there were certain itens
that were not taken into account. M. MChettigan has tried to
explain what | think is very admrable precision what he did take
in to account. | anticipate that M. Gese's next question is

going to take us outside the scope of M. MGhettigan's prior
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r esponse.

CHAI RPERSON CRI FFI S: Let's have this one |ast
question answered in terns of the way M. G ese phrased it and |
appreciate that M. Etherly. 1 think we'll continue after that,
going to the numi ntenance and whatever it is.

MR GESE | can skip the question if you'd w sh,
whi chever you would Iike.

CHAl RPERSON CRI FFI S: O course | wish to but |
want to give you the opportunity to ask it and have it answered.

MR GESE I'Il skipit. I'mall done.

MR JOHNSON: M. Chair, | need to make a quick
foll owup to one of your questions.

CHAI RPERSON GRI FFI'S:  You want to ask me?

MR JOHNSON:  No, | need to ask M. MGChettigan if
I mght. I'lIl keep it very brief. | appreciate it.

M. MGhettigan, the materials that you handed up
from-- it is Base Survey of Wshington --

MR McGHETTI GAN:  Yes.

MR JOINSON:  I'mnot sure if we had that nmarked as
an exhibit for purposes of just making a record. Should I refer
to the nunber or --

CHAl RPERSON GRIFFI'S:  Wiat's the exhibit nunber on
that ?

MR GELL: M. Chairman, this is a docunent that's

in the Zoning Ofice. It can be given -- it can be taken into
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account without being made a specific exhibit in this case.

CHAI RPERSON GRI FFI S: Ckay, let's just trying to
refer to it as what was just submtted.

MR JOHNSON: Here's ny question. M. MGhettigan,
this is not the official plat that would have the correct |ot
di mensions on it, correct?

MR MGETTIGAN. That's correct.

MR JOHNSON: Ckay, and the official plat, just for
purposes of making the record, we've reproduced the relevant
portion of it, it's in the record as Exhibit A to ny letter of
February 19th, 2002 to the Board and that will have the correct
lot dinensions on there, to the extent that there's a question

about whether the other lots on 27th Street are simlar in size

to this lot.

CHAI RPERSON (RI FFI S:  Ckay.

MR JOHNSON: That's the only point | wanted to
make.

CHAl RPERSON GRI FFI'S:  Cood, thank you.

MR JOHNSON.  Ch, also, do you know, is the person
who owns the -- what used to be the alley, paying tax on that?

Were you able to determine that?
MR MGETTIGAN No, | don't know
MR JOHNSON:  You don't? Ckay. Thank you.
VI CE CHAl RPERSON RENSHAW W logged that in as

Exhibit 72, 7-2.
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MR CELL: M. Chairman --

CHAl RPERSON GRI FFI' S Yes.

MR CELL: M copy of the February 19th letter

several pictures attached. For sone reason it doesn't have

400

has

t he

plat that he's referring to and I'd like to take a quick |ook at

it, if | might.

CHAl RPERSON @RI FFI S: Wiat was the date on that

agai n?

MR JOHNSON: February 19th. That's the official

plat fromthe surveyor's office.

MR GELL: I mght point out that this is dated

1918. It may have been official at one tine, but | don't know

how official it is now

MR JOHNSON: | could probably find it in the file.
CHAI RPERSON GRIFFIS:  Okay, it is Exhibit 54. (n,
dear. Yeah, that's what | have. Al right, well, it looks |ike

we're going to need that subnitted so that it's in the record.

can't find it in the case file here. O course, it is awfully

late in the evening and | could --

MR JOHNSON: Do you want ne to try to find it?

CHAI RPERSON (Rl FFI S: Wait a mnute, court counsel

has a copy. Ah, it's Exhibit 45. Ch, indeed, okay. Cood.
Cell, did you get clarification on that and take a ook at it?
MR CGELL: I'msorry, M. Chairnman?
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CHAI RPERSON GRI FFI S: | thought you were | ooking
for the -- you hadn't seen this. Dd you find the clarification
that you have this, a copy of it?

MR CELL: I have a copy of his February 19th
letter, but that map was not attached.

CHAI RPERSON  GRI FFI S: Right, so now you have
copi es, correct?

MR GELL: | don't, no. | looked at one that M.
Johnson handed ne, but | don't have it.

CHAlI RPERSON (RI FFI S: Ckay, well, it is Exhibit

Nurmber 45, so we can nmake a copy in here if they don't produce a

copy.
MR CELL: Thank you. Thank you very nuch.
CHAI RPERSON GRI FFI S: Right, and it's all there,
confirmed. Ckay, let's take a |ook at where we are. |It's 20 of

9: 00. Let nme get an assessnent of tine for the two parties to
put on their cases.

MR JOHINSON: M. Chair, we have testinony to offer
from Dr. Joiner, which won't be too |ong. He's got a prepared
statement to hand up to try to save sone tinme. He does want to
nmake sonme points then, depending on cross exam nation, but that
will be our case.

CHAI RPERSON CRI FFI S: Ckay. So 15 minutes. M.
G ese?

MR d ESE: I would think 15 m nutes. | don't
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know.

CHAI RPERSON GRI FFI S: Ri ght, and then we're going
to have rebuttal and closing. Ckay, this is what | propose.
It's too darn late to say any nore and | would propose that we
neet next week Tuesday, the 16th, first case in the norning. So
I'I'l need everyone to check schedules and while you' re checking
schedules, | want you to realize that we're fitting you into a
schedul e that cannot be expanded; however, we are. And so we're
going to be -- | wll have a tine lint, not on each of the
individuals, but a time limt that we can go and it's going to
be, I would inmagine, |ess than an hour.

MR GELL: Ms. Trautwine can't be here. VW're
willing to go forward nonethel ess. | think she's given her
testinony and she's been cross exami ned.

CHAI RPERSON GRI FFI'S: R ght.

MR GELL: If that's satisfactory, then 1'Il be
happy to represent her.

CHAI RPERSON GRIFFI'S:  Ckay, it actually is at your
di scretion. I mean, we can be flexible. Wiat | want to do is
get this as soon as we can and that's obviously, next Tuesday. |
can put it on, on the 30th of April if you feel -- and it's
totally up to you whether you need Ms. Trautw ne here or not.

MR GELL: And | can assure the Chair that | only
have a few questions of each of the people that have testified.

| don't anticipate 1'll be adding any to that, possibly one or
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two when | hear their testinony, so we're not going to be taking
nmuch tinme in cross exam nation.

CHAI RPERSON CGRI FFI S: Ckay. So you'd be open to
nmeeting then next week Tuesday?

MR CELL: | would be open to neeting on, yeah, on
April 16th and | think Ms. Trautwi ne, although she can't be here,
she can agree to have a continuation on that date.

CHAI RPERSON GRI FFI S: Ckay, M. Johnson.

MR JOHNSON: | have a neeting that | will cancel
at noon, so that | can be here.

CHAI RPERSON  GRI FFI S: Thank you. Taking into
consideration that we did take into your schedule a court case
that you were in, if | recall correctly.

SECRETARY PRU TT: Just for clarification, so this
is continued to April 16th, the first case at 9: 307

CHAI RPERSON GRI FFI'S:  Yeah, see, I'mgetting a hard
tinme fromthe staff.

MR GQESE 9:30is it?

CHAl RPERSON GRI FFI'S: Yeah.

MR GESE: The norning is fine. | cannot do the
afternoon. |'mjust --

SECRETARY PRU TT: I believe it will be the first
case at 9:30.

MR GQESE |'mjust getting it on the record now.

SECRETARY PRU TT: Ch, okay.
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MR GESE So |l can't -- afternoon is out.

SECRETARY PRUITT: That's all right, afternoon was
not of fered.

MR G ESE Ckay, so we'll finish by --

SECRETARY PRU TT: | believe the Chairnman said he
didn't really want this to take nore than an hour.

MR GESE Wll, | understand that --

SECRETARY PRUI TT: Hopeful | y.

MR GESE ~-- but we'll finish by mdday, is that
-- there are other cases on in the norning.

SECRETARY PRUTT: W have two very, very
controversial cases on after this, a detention center and St.
Patrick Episcopal Church, so | nean, the Board has a very full

schedule that day, too, so we need to be as efficient as

possi bl e.

MR GESE My | --

CHAI RPERSON GRI FFI S: Yeah, let me speak to what
the staff was saying. W wll not -- we will have less than an
hour allotted for tine. And as | indicated, | wll not put the
clock on people's testinony but we wll end at approxinmately
10: 30 on that norning. W will call the next case. I's that
clear? W'IlIl have an hour to use.

MR GESE: So but we're not limted to 15 m nutes
necessarily.

CHAl RPERSON GRI FFI'S: Nope.
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MR d ESE The -- | was going to submt sone
docunent s.

CHAl RPERSON GRI FFI'S: Toni ght ?

MR d ESE Vell, | was going to submt them as
part of when we were winding up to --

CHAl RPERSON GRIFFI'S:  That's fine.

MR G ESE (o ahead and do that?

M5. BAI LEY: M. Johnson, did you want to submt
your docurment as well, the testinony of your client?

MR JOHNSON: | can wait and maybe | can streaniine
it further.

MEMBER LEVY: Streanlining is always encouraged,
M. Johnson, thank you.

CHAl RPERSON GRIFFI'S:  Anything else? W have the
docunents in, we'll get those copied, get them out to everybody.

Everyone is okay on the 16th, then.

MR GELL: I'magrateful for the fact that M. dese
will have additional time to look at our subnmissions and if he
has questions or matters to bring up that he will be able to do
so. He'll have a week to fornmulate those questions or conments.

And thank you very much to the Board for spending this tine with
us. | really appreciate what you all tried to do about finishing
tonight and giving us this opportunity next Tuesday as well.
Thank you very nuch.

CHAI RPERSON GRIFFI'S: Wl |, we appreciate that.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR GESE | would nake the sane
that we certainly want to all get this finished
on everybody this tine of night in doing this.
restraints, all of our constraints and | just
this along. Thank you.

CHAI RPERSON GRI FFI'S:  Thank you,
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statenent also is
It is difficult
| understand your

hope we can nove

and you all enjoy

the rest of the evening. This will then conclude the 9th of

April 2002 afternoon hearing.

(Whereupon, at 8:50 p.m the hearing in the above

entitled matter was concl uded.)
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